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4 October 2012, a.m.

PUBLIC SITTING HELD ON 4 OCTOBER 2012, 10.00 A.M.

Tribunal

Present:  President YANAI; Vice-President HOFFMANN; Judges MAROTTA RANGEL,
NELSON, CHANDRASEKHARA RAO, AKL, WOLFRUM, NDIAYE, JESUS,

COT, LUCKY, PAWLAK, TURK, KATEKA, GAO, BOUGUETAIA,
GOLITSYN, PAIK, KELLY, ATTARD, KULYK; Registrar GAUTIER.

Saint Vincent and the Grenadines is represented by:

Ms Rochelle A. Forde, Esq., Kingstown,
Mr S. Cass Weiland, Esq., Patton Boggs LLP, Dallas, Texas, USA,

as Co-Agents, Counsel and Advocates;
and

Mr Robert A. Hawkins, Esq., Patton Boggs LLP, Dallas, Texas, USA,
Mr William H. Weiland, Esq., Houston, Texas, USA,

as Counsel and Advocates;

Mr Myron H. Nordquist, Esq., Center for Oceans Law and Policy, University of Virginia,
School of Law, Charlottesville, Virginia, USA,

as Advocate;
Ms Dharshini Bandara, Esq., Fleet Hamburg LLP, Hamburg, Germany,

as Counsel.

The Kingdom of Spain is represented by:

Ms Concepcion Escobar Hernandez, Professor, International Law Department, Universidad
Nacional de Educacion a Distancia (UNED), Spain,

as Agent, Counsel and Advocate;
and

Mr José Martin y Pérez de Nanclares, Professor, Head of the International Law Division,
Ministry of Foreign Affairs and Cooperation, International Law Department, Universidad
de Salamanca, Spain,

Mr Mariano J. Aznar Gomez, Professor, International Law Department, University
“Jaume I”, Castellon, Spain,
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Mr Carlos Jiménez Piernas, Professor, International Law Department, Universidad de Alcald
de Henares, Spain,

as Counsel and Advocates;

Ms Maria del Rosario Ojinaga Ruiz, Associate Professor, International Law Department,
Universidad de Cantabria, Spain,

Mr José Lorenzo Outdn, Legal Adviser, Ministry of Foreign Affairs and Cooperation,

as Counsel;

Mr Diego Vazquez Teijeira, Technical Counsel at the Directorate-General of Energy and
Mining Policy, Ministry of Industry, Energy and Tourism,

as Adviser.
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4 octobre 2012, matin

AUDIENCE PUBLIQUE TENUE LE 4 OCTOBRE 2012, 10 HEURES

Tribunal

Présents : M. YANAI, Président ; M. HOFFMANN, Vice-Président ; MM. MAROTTA
RANGEL, NELSON, CHANDRASEKHARA RAO, AKL, WOLFRUM,
NDIAYE, JESUS, COT, LUCKY, PAWLAK, TURK, KATEKA, GAO,

BOUGUETAIA, GOLITSYN, PAIK, juges; Mme KELLY, juge;
MM. ATTARD, KULYK, juges ; M. GAUTIER, Greffier.

Saint-Vincent-et-les Grenadines est représenté par :

Mme Rochelle A. Forde, Kingstown,
M. S. Cass Weiland, Patton Boggs LLP, Dallas, Texas, Etats-Unis,

comme co-agents, conseils et avocats ;
et

M. Robert A. Hawkins, Patton Boggs LLP, Dallas, Texas, Etats-Unis,
M. William H. Weiland, Houston, Texas, Etats-Unis,

comme conseils et avocats ;

M. Myron H. Nordquist, Center for Oceans Law and Policy, Université de Virginie, Institut
de droit, Charlottesville, Virginie, Etats-Unis,

comme avocat ;
Mme Dharshini Bandara, Fleet Hamburg LLP, Hambourg, Allemagne,

comme conseil.

Le Royaume d’Espagne est représenté par :

Mme Concepcion Escobar Hernandez, professeur au département de droit international de
I’Université nationale de téléenseignement (UNED), Espagne,

comme agent, conseil et avocat ;

et

M. José Martin y Pérez de Nanclares, chef de la Division du droit international, Ministére
espagnol des affaires étrangéres et de la coopération, professeur au Département de droit
international de I’Université de Salamanque, Espagne,

M. Mariano J. Aznar GoOmez, professeur au Département de droit international de
I’Université « Jaume I », Castellon, Espagne,
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M. Carlos Jiménez Piernas, professeur au Département de droit international de 1I’Université
de Alcalé de Henares, Espagne,

comme conseils et avocats ;

Mme Maria del Rosario Ojinaga Ruiz, professeur associé¢ au Département de droit
international de 1I’Université de Cantabrie, Espagne,

M. José Lorenzo Outdn, conseiller juridique, Ministére des affaires étrangeres et de la
coopération,
comme conseils ;

M. Diego Véazquez Teijeira, conseiller technique a la Direction générale de la politique
énergétique et d’exploitation des ressources minérales, Ministere de I’industrie, de 1’énergie

et du tourisme,

comme conseiller.
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Opening of the Oral Proceedings
[ITLOS/PV.12/C18/1/Rev.1, p. 1-6; TIDM/PV.12/A18/1/Rev.1, p. 1-6]

The President:
The Tribunal meets today pursuant to article 26 of its Statute to hear the parties’ arguments
on the merits of the case concerning the vessel M/V Louisa.

On 24 November 2010 an application instituting proceedings before the Tribunal was
submitted by Saint Vincent and the Grenadines against Spain in a dispute concerning the
M/V Louisa. The case was named the M/V Louisa case and entered in the list of cases as case
No. 18.

On the same day, Saint Vincent and the Grenadines submitted a request for the
prescription of provisional measures under article 290, paragraph 1, of the United Nations
Convention on the Law of the Sea. The Tribunal dealt with this request in a first phase of the
proceedings. After a public hearing was held on 10 and 11 December 2010, the Tribunal
issued an order on the request for the prescription of provisional measures on 23 December
2010.

I now call on the Registrar to summarize the procedure in the case further to the adoption
of this order.

Le Greffier :
Merci Monsieur le Président.

Par une ordonnance du 12 janvier 2011, le Président du Tribunal a fixé les dates
d'expiration des délais pour le dépdt des pi¢ces de la procédure écrite relative au fond de
I’affaire, & savoir le 11 mai 2011 pour le mémoire de Saint-Vincent-et-les Grenadines, et le
11 octobre 2011 pour le contre-mémoire de I'Espagne.

A la suite de demandes formulées par les Parties, les dates d'expiration des délais ont été
reportées au 10 juin 2011 pour le mémoire et au 12 décembre 2011 pour le contre-mémoire,
par deux ordonnances du Président datées respectivement du 28 avril 2011 et du 4 novembre
2011.

Le mémoire et le contre-mémoire ont été déposés dans les délais prescrits.

Par une ordonnance du 30 septembre 2011, le Tribunal a autorisé la soumission d'une
réplique par Saint-Vincent-et-les Grenadines et d'une duplique par 1'Espagne et a fixé les
dates d'expiration des délais de dépdt de ces pieces au 11 décembre 2011 et au 11 février
2012, respectivement. Ces délais ont ét¢ par la suite reportés respectivement au
10 février 2012 et au 10 avril 2012 par une ordonnance du Président en date du 4 novembre
2011.

La réplique et la duplique ont été déposées dans les délais prescrits.

Je vais a présent, Monsieur le Président, donner lecture des conclusions des Parties.

S'agissant du demandeur, les conclusions sont contenues aux paragraphes2 et 86 du
mémoire de Saint-Vincent-et-les Grenadines.

(Continued in English) In paragraph 2:

The Applicant requests the Tribunal:

(a) declare that the Memorial is admissible, that the allegations of the
Applicant are well-founded, and that the Respondent has breached its
obligations under the United Nations Convention on the Law of the Sea
("Convention");

(b) order the Respondent to return the vessel Louisa and its tender, the
Gemini I,

(c) order the return of scientific research data and property held since 2006;
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(d) order the Respondent to pay direct damages for its improper and illegal
actions in the amount of $5,000,000 (USD);

(e) order the Respondent to pay consequential damages for its improper and
illegal actions in the amount of $25,000,000 (USD); and

(f) order the Respondent pay the costs incurred by the Applicant in
connection with this Request, including but not limited to Agents’ fees,
attorneys’ fees, experts’ fees, transportation, lodging, and subsistence.

In paragraph 86 of the Memorial:

[T]he Applicant requests the Tribunal to prescribe the following measures

(a) declare that the Request is admissible;

(b) declare that the Respondent has violated articles 73, 87, 226, 245, and
303 of the Convention;

(c) order the Respondent to release the MV Louisa and the Gemini Il and
return property seized;

(d) declare that the detention of any crew member was unlawful;

(e) order reparations in the amount of 30,000,000 (USD); and

(f) award reasonable attorney’s fees and costs associated with this request
as established before the Tribunal.

In its Counter-Memorial dated 12 December 2011 Spain makes the following submissions:

Spain respectfully asks the Tribunal to reject the requests made in paragraphs
2 and 86 of the Applicant’s Memorial. Spain therefore asks the Tribunal to
make the following orders:

(1) to declare that this honourable Tribunal has no jurisdiction in the case;

(2) subsidiarily, to declare that the Applicant’s contention that Spain has
breached its obligations under the Convention is not well-founded;

(3) consequently, to reject each and all of the requests made by the Applicant;
and

(4) to order the Applicant to pay the costs incurred by the Respondent in
connection with this case, including but not limited to Agents’ fees, attorneys’
fees, experts’ fees, transportation, lodging, and subsistence.

The President:
Thank you, Mr Registrar.

By a further order dated 4 July 2012 the Tribunal fixed 4 October 2012, that is today, as
the date for the opening of the hearing. Pursuant to the Rules of the Tribunal, copies of the
written pleadings are being made accessible to the public as of today. They will be placed on
the Tribunal’s website. The hearing will also be transmitted live on this website.

The first round of the hearing will begin today and will close on Wednesday, 10 October
2012. The second round of the hearing will begin on Thursday, 11 October and will end on
Friday, 12 October 2012.

I note the presence at the hearing of the Agent of Spain and of the Co-Agents, Counsel
and Advocates of both parties. We have been informed by the Co-Agent of Saint Vincent and
the Grenadines, Mr Weiland, that the Agent of Saint Vincent and the Grenadines, Mr Bollers,
will not be present at the hearing. I therefore call on the Co-Agent, Mr S. Cass Weiland, to
introduce the members of the delegation of Saint Vincent and the Grenadines.
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Mr Weiland:

Thank you, Mr President. It is a privilege for me to be here again and to introduce the
delegation of Saint Vincent and the Grenadines. Mr Bollers sends his regrets but we have
present Ms Rochelle Forde, whom I would like to introduce first, as Co-Agent, originally
appointed by the government to serve as Co-Agent with me. I will have more to say about
Ms Forde in a few minutes, when she gives an opening statement for our side. I will say
briefly now that she is a graduate of the University of the West Indies in Barbados and was
admitted to the bar through the Society of Inner Temple in London.

We also are privileged to have as a member of our delegation on this round Mr Myron
Nordquist. Mr Nordquist will serve as an advocate for our delegation and will make a
presentation during the course of our case. He is a distinguished authority on the law of the
sea. I believe many of you are acquainted with Mr Nordquist. He has formerly held several
important positions in the United States and has served as an officer in the Marine Corps. He
is a Professor of Law at the University of Virginia and Associate Director of the Center for
Oceans Law and Policy. Mr Nordquist is author or editor of more than 50 books and
numerous articles and, most importantly perhaps, he is the Editor-in-Chief of the Virginia
Commentary on the Law of the Sea. He has served as the Alternate Representative and
Secretary to the Third UN Conference on the Law of the Sea. He has also served as a
Professor of Law at the United States Air Force Academy and the United States Naval War
College.

It is really no exaggeration to describe Mr Nordquist as one of the world’s premier
authorities on the law of the sea and we are truly privileged to have him as a member of our
delegation. We believe that you will find his presentation enlightening and persuasive.

Also present this morning as a member of our delegation again, as he was with me in
December 2010, is Mr William Weiland, who serves as counsel. He is an international
lawyer. Mr Weiland has served as an officer in the United States Army and has been a partner
in a large United States law firm where he served as partner in charge of its office in Mexico
City. Mr Weiland is listed in the Best Lawyers in America and in the Euromoney Guide to
the World’s Leading Energy and Resource Lawyers. I am truly blessed to have him as my
brother.

We also have present this morning Mr Robert Hawkins. Mr Hawkins is a graduate of the
Baylor University Law School and one of my most trusted partners. He is an outstanding
writer and researcher and advocate in his own right.

We also have as our local counsel Ms Dharshini Bandara. Ms Bandara is a member of the
firm Fleet Hamburg here in the city, and she is a qualified English barrister and the managing
partner of that firm.

We also have our right-hand man, Mr Travis Whittington. Mr Whittington is an expert in
audio-visual matters and, we hope, will help us keep things moving smoothly. He hails from
the great state of Texas.

The President:
Thank you, Mr Weiland.

I now call on the Agent of Spain, Ms Concepcion Escobar Hernandez, to introduce the
members of the Spanish delegation.

Mme Escobar Herndndez :

Merci, Monsieur le Président, Messieurs les Juges. Permettez-moi, avant de présenter ma
délégation, de vous assurer que pour moi, c'est un grand honneur et un privilége d’étre a
nouveau devant vous dans le cadre de 1'affaire du navire « Louisa ».
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Conformément a la pratique du Tribunal, j'aimerais maintenant vous présenter les
membres de la délégation espagnole.

M. José Martin est actuellement Chef du service juridique international du Ministére des
affaires étranglres, mais j'aimerais faire remarquer qu'il est aussi professeur de droit
international & l'université de Salamanque, 1’une des universités espagnoles les plus anciennes
et les plus réputées.

M. Aznar Gomez est professeur de droit international public a l'université de Castellon,
dans la communauté valencienne. M. Aznar est I’un des plus grands experts dans le domaine
du patrimoine culturel sous-marin. Il a notamment publié un trés grand nombre d'articles et
de travaux sur le sujet et 'UNESCO I’a d’ailleurs désigné membre du Comité d'experts
appelé a établir une note explicative de la Convention sur la protection du patrimoine culturel
subaquatique, question qui, comme vous le savez, est I’'un des défis les plus importants qui
reste & relever.

M. Carlos Jiménez Piernas est professeur de droit international public a l'université
d'Alcalda de Henares, également I'une des plus prestigieuses universités d'Espagne.
M. Jimenez Piernas est I'un des plus grands spécialistes du droit de la mer, en Espagne
comme a ['étranger. Il a publié¢ des travaux trés importants concernant le droit de la mer et a
été ’un des premiers universitaires & avoir travaillé sur certaines questions, notamment sur la
structure des archipels aux fins de la Convention. Il participe activement a toutes les activités
en relation avec le droit de la mer chez nous et a I'étranger. J’aimerais aussi faire remarquer
qu'il a, a plusieurs reprises, été avocat et conseil devant la Cour internationale de Justice dans
des affaires qui ont aussi trait au droit de la mer et & la délimitation.

Mme Rosario Ojinaga Ruiz est chargée de cours a l'université de Cantabrie, & Santander
(il n'y a pas de traduction frangaise du statut administratif qu'elle a chez nous, mais c’est un
professeur de plein droit). Elle a travaillé chez nous dans tous les domaines relatifs aux
travaux du Tribunal et a préparé une monographie en cours de publication, sur les procédures
devant le Tribunal international du droit de la mer.

M. José Lorenzo Outon est diplomate ; il est conseiller juridique au service juridique
international du Ministére des affaires étrangeres et de la coopération, et suit — comme vous
le savez trés bien — la présente affaire depuis le début.

M. Diego Vazquez Teijeira est attaché a la Direction générale de la politique de 1'énergie
et des mines du Ministére de l'industrie, de 1'énergie et du tourisme.

Voila donc la délégation espagnole, Monsieur le Président, permettez, aprés la
présentation de mes collégues et avant le début des audiences, de vous assurer encore une fois
de la pleine coopération de ma délégation. Merci beaucoup, Monsieur le Président.

The President:

Thank you, Ms Escobar Herndndez. Since both parties have indicated to the Tribunal that
they intend to call a number of experts and witnesses, [ wish to explain briefly the procedure
that is to be followed in this regard.

Pursuant to article 80 of the Rules of the Tribunal, a witness or expert shall remain out of
court before testifying. Only after a Party signals to me that it intends to call a witness or
expert will I invite the witness or expert to enter the courtroom. Once the witness or expert
has taken his or her place, the Registrar will ask the witness or expert to make the solemn
declaration in accordance with article 79 of the Rules of the Tribunal. Different declarations
are to be made by witnesses and experts, as set out in subparagraphs (a) and (b) of article 79
respectively. Witness-experts will make the declaration as provided for experts.

Under the control of the President, witnesses and experts will be examined first by the
Agent, Co-Agents or counsel of the Party who has called them. After that, the other Party
may cross-examine the witness or expert. If a cross-examination takes place, the Party calling
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the witness or expert will, when the cross-examination is concluded, be asked if it wishes to
re-examine. Of course, a re-examination shall not raise new issues but shall limit itself to the
issues dealt with in cross-examination.

Thereafter, if the Tribunal wishes to put questions to the witness or expert, questions will
be posed by the President on behalf of the Tribunal, or by individual Judges. After that, or if
the Tribunal does not wish to put questions, the witness or expert will be allowed to
withdraw.

In accordance with article 86, paragraph 5, of the Rules of the Tribunal, witnesses and
experts will also have the opportunity to correct the verbatim record of their testimony
produced by the Tribunal. However, in no case may such corrections affect the meaning and
scope of the testimony given.

As a final procedural remark, let me highlight that, pursuant to article 71 of the Rules of
the Tribunal, after the closure of the written proceedings, no further documents may be
submitted to the Tribunal by either Party except with the consent of the other Party or if
authorized by the Tribunal.

Do I understand that the first speaker on the Saint Vincent and the Grenadines side will be
Ms Forde?

Mr Weiland:
Mr President, I have a brief statement to make and then I will introduce Ms Forde.

The President:
So, Mr Weiland, you have the floor.
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Argument of Saint Vincent and the Grenadines

STATEMENT OF MR S. CASS WEILAND
CO-AGENT OF SAINT VINCENT AND THE GRENADINES
[ITLOS/PV.12/C18/1/Rev.1, p. 6-7]

Mr S. Cass Weiland:

As I mentioned a few minutes ago, Ms Rochelle Forde, my Co-Agent, will make an opening
statement shortly but, before she does, I wish to give you a little bit of an introduction to the
manner in which Saint Vincent and the Grenadines will present its case today. I think on 23
December 2010, most of you must have believed that you had seen the last of this case.
Surely the Parties would somehow come together, something good would happen to the
Louisa and the case would be concluded — after all, in December 2010 the ship had been
illegally seized for more than four and a half years — but nothing has happened to the Louisa.
We are back to see you, now to ask for substantial compensation for what the Respondent has
done to the ship, has done to the crew, and has done to the owner of the ship — and has done
to a bystander. We are going to present you with some real witnesses — not expert witnesses,
necessarily — people who come to the Court, I am sure, with great trepidation to be before
such an august body, not professional witnesses. They are going to tell their stories so you
understand exactly what has happened in Céadiz.

In addition to some of the victims of the abuses heaped upon them by the Spanish, we are
going to bring to you Mr Myron Nordquist, who is an eminent scholar and, as I said a few
moments ago, surely a leading expert on law of the sea matters. I believe that you will find
his remarks extremely interesting and, as I said, enlightening and persuasive.

We do not intend to try the case that has been going on in Cadiz now for about seven
years — I think the Spanish may try to do that — but we are going to give you some
information about what the Louisa’s objective really was before it was illegally arrested and
detained, now for so long. We will also present to you a witness who will tally what we
believe to be the damages to which Saint Vincent and the Grenadines are entitled.

Our first presentation is going to be made by Ms Forde. I would like to give you a little
more background on her qualifications, because we are indeed privileged to have her as
appointed by the government as Co-Agent. As I mentioned, she is a graduate of the
University of the West Indies and also of the Society of Inner Temple in London. She is a
practising barrister and solicitor in Kingstown. She happens to be the mother of two small
children and, despite that, carries on a very active law practice in Saint Vincent. She has
served as a Senator and also as a Deputy Speaker of the House. Finally, she is a member of
the Saint Vincent and the Grenadines Human Rights Association, which we believe is highly
appropriate in this case.

May I present Ms Rochelle Forde?

The President:
Thank you.

I now give the floor to the further Co-Agent of Saint Vincent and the Grenadines,
Ms Forde, to make her statement.

12
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STATEMENT OF MS FORDE
CO-AGENT OF SAINT VINCENT AND THE GRENADINES
[ITLOS/PV.12/C18/1/Rev.1, p. 7-17]

Ms Forde:

Mr President, Members of the Tribunal, we are grateful for the privilege today to present an
overview of our case before the International Tribunal for the Law of the Sea. Saint Vincent
and the Grenadines is a small country with limited resources, and it is a tribute to this
Tribunal and the letter as well as the spirit of the 1982 Convention on the Law of the Sea that
we have an opportunity to be heard on an equal footing with the Kingdom of Spain. We are
here to seek justice, at long last, on a case where justice delayed is truly justice denied.

We recognize that this case raises issues involving the progressive development of
international law in many respects. This is a modern Tribunal, however, and we are confident
and assured that the Tribunal will hear all the facts, with an open mind, and render a fair legal
judgment based on international law, as it is particularly embodied in article 300 of the 1982
Convention, which both parties are bound to honour.

There will be those who will seek to give a restrictive interpretation of the mandate of this
Tribunal. However, there can be no legitimate assertion that a genuine dispute does not exist
between the Applicant and the Respondent herein over the interpretation or application of
article 300 in this specific case. While there are other provisions in the Convention that are
also in dispute between the Parties, the arguments already presented in the record speak to an
undeniable truth: that a genuine dispute exists between the Parties over article 300 that in and
of itself confers jurisdiction, on the merits, for this Tribunal, in this case.

This case presents a most timely opportunity for this Tribunal, allowing it to assume its
rightful place at the forefront of international courts and as a leader in progressive
jurisprudence based on equal justice for all nations. We strongly urge that the Tribunal not
yield to naysayers who deny the legitimacy of international law treaty obligations dealing
with abuse of rights and, in the instant case, abuse with respect to both human and property
rights.

Please allow me to briefly review the history and background of this case.

This dispute arose because a research vessel flying the flag of my country, Saint Vincent
and the Grenadines, was seized by local authorities in Spain over six and a half years ago, on
1 February 2006, while docked in the port of Puerto Santa Maria near Cadiz. The Louisa has
been detained ever since. Local Spanish authorities not only wrongfully imprisoned two
persons at that time but also seized a second vessel, the Gemini III, a tender to the Louisa. An
entire shipload of valuable equipment and computers was impounded, which included
intellectual property of the rightful owners who are engaged in the oil and gas service
industry. The Respondent now urges this Tribunal to condone these and subsequent
procedural and substantive abuses while the Applicant will show why justice in this case has
not been rendered in Spain.

The Louisa is, or was, a seagoing vessel flying the Applicant’s flag that is operated by
Sage Maritime Scientific Research Inc. (hereinafter referred to as “Sage”), a United States
corporation registered in Texas. The owner is a United States corporate affiliate of Sage
organized under the laws of the State of Texas, an entity called Sage Maritime Partners
Limited, of which John Foster is a beneficial owner. The Louisa was flying the Saint Vincent
and the Grenadines’ flag at the time of detention and still retains the Applicant’s nationality
with registration maintained in Saint Vincent and the Grenadines. Due to its unreasonably
prolonged detention, the estimated value of the Louisa is now unknown, but at the time of its
detention its estimated value was approximately $600,000 (USD). The appearance of the ship
three years ago is captioned in the following photograph, as illustrated for your benefit.

13
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Equipment on board the Lowisa was valued at the time of detention at approximately
$800,000 (USD).

The Gemini III is a workboat of approximately 11 metres whose detention is part and
parcel of this case against our flagship. When detained, it had a value of approximately
$200,000 (USD). We have illustrated a picture of the Gemini III for your convenience. This
tender has been stored in a facility in Puerto Sherry, Spain, a location near Puerto Santa
Maria, since on or about 1 February 2006.

The Louisa had several crew members, including its master, all of whom were Hungarian
nationals except for one US citizen. The Respondent detained some of the crew for several
days after the vessel’s arrest. The master was never detained. However, a United States
citizen, Mario Avella, was jailed unjustly and abused for many months. Another United
States citizen — a young woman with no connection whatsoever to any alleged criminal
activity — was arrested and also unjustly jailed for five days. The Respondent then grossly
abused this young woman by refusing to return her passport to her for eight months, thus
resulting in considerable unjustifiable hardship to the young woman, who at the time was
only 21 years of age; what an entry into the world of adulthood! Two Hungarian crewmen
had remained on board. They were jailed and once released, due in great part to the efforts of
their local attorneys engaged by John Foster, the Spanish kept their passports and subjected
them to terrible hardships as they effectively were confined to Spain with no income. You
will also hear of the effect of these abuses on one of the beneficial owners of the ship himself
— John Foster.

Mr President, Judges, this Tribunal cannot be expected to endorse such an abuse of a
young woman’s rights and the rights of the crew members. It appears obvious that the local
judge, Louis de Diego Alegre, had no concern about the abuse of the rights of this young
woman when he clearly held as a relevant consideration, “She is the daughter of the main
person implicated in this case”. That comes from the Order of 5 June 2006. Our respective
States as members of the United Nations are honour bound to hold steadfast to the
fundamental principle of respect for persons, property and their attendant rights, liberties and
freedoms. No modern and progressive system of justice as represented by this Tribunal can
approve the virtual “house arrest” by the unlawful detention of these persons.

This Tribunal will hear first-hand accounts of the illegal seizure of the vessels and
equipment, the abuse of these foreign citizens’ rights, and the unrepentant — indeed in several
instances arrogant — conduct of certain Spanish officials for whom the Respondent is
responsible.

Saint Vincent and the Grenadines is a small nation that is no longer a colonial possession.
We have been independent since 1979 and will proudly celebrate 33 years of independence
on 27 October 2012. We can stand before this Tribunal and seek justice as a sovereign State
entitled to equal standing before the law with other sovereign States irrespective of our small
size. We believe that modern history and current international civilized practices are on our
side in condemning abusive conduct, and we are grateful for the opportunity presented here
to expose such abuses. We are assured that this Tribunal will squarely face the issues
presented and set honourable precedents for future actions by the nations of the international
community.

In the records of this specific case we bring to your attention that no timely notice of the
vessel’s detention was transmitted by the Kingdom of Spain or received by Saint Vincent and
the Grenadines. The burden of proof is on the Respondent to satisfy this requirement. On the
contrary, in this case multiple pleas for justice were ignored (probably now to the regret of
the central government of Spain) until the case was filed with the International Tribunal for
the Law of the Sea.
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During the hearing on Provisional Measures in December 2010, the Respondent produced
a copy of an alleged diplomatic note, issued after the seizure, which had no proof of delivery
and of which the Applicant has no record of receiving. Most alarmingly, the content of the
note failed to state that the vessels had been seized. It is therefore, on its face, substantively
defective, as it failed to state that the vessels had been seized. This action does not meet even
a minimal standard of notice under international law. At the very best, the note conveyed an
equivocal message. Spain has now conceded that no notice was delivered prior to the seizure
of the Louisa and that the captain did not give his consent to board. This Tribunal has been
presented with highly credible testimony by the Applicant that the Louisa was seized in
violation not only of Spanish law but also of UNCLOS and international law.

Throughout the “judicial procedure” in Spain, which in this case we submit is most
unusual for a modern democratic nation, representatives of one of the beneficial owners, and
our government as Agent for the Applicant, attempted all procedural and diplomatic
measures available to obtain closure to these unfortunate circumstances now presented in this
case. These efforts included attempting to obtain the release of the Louisa, the Gemini I1I, and
their valuable equipment. These efforts entailed repeated travel to Cadiz, meetings with the
local judge and prosecutor in Spain, meetings at the US Embassy in Madrid, a request
directed to the Spanish Ambassador to the United States dated 27 April 2010, and a meeting
in New York attended by colleague and Co-Agent for Saint Vincent and the Grenadines,
Grahame Bollers. After this, the Applicant was reluctantly left with no choice but to
challenge the good faith of the Respondent. Over six and a half years of justice delayed is
truly not justice at all. We now look to this Tribunal to judge what has taken place and to let
the international community know the true meaning of the 1982 Convention. We are indeed
convinced that article 300 and other provisions, which we will and have cited, have meanings
much different from those advanced by the Respondent.

With respect to the case before this honourable Tribunal, the representatives of the owner
of our vessel repeatedly contacted and met in Cadiz with Magistrate Judge Louis de Diego
Alegre and other officials attempting to obtain relief, and formal letters were sent to the judge
dated 11 February 2009 and 27 August 2009 respectively. The pleas in the letters were
ignored and not even the courtesy of a response was ever received. As of this date, one of the
ship’s beneficial owner’s urgent attempts, with our full knowledge and support, to secure
even the release of valuable computers has been unsuccessful. Property rights appertain to
humans and are protected by article 300, and these rights have been grossly abused in this
case.

What has been Spain’s response to these abusive actions? Foremost, Spain argues that the
Tribunal has no jurisdiction on the merits of this case. Its position at this stage is that the
Tribunal must ignore articles 300, 293(1) and basic tenets of international law, and refrain
from deciding this case. Spain argues that ITLOS’s mandate deals only with selected articles
in the Convention. Indeed, this Tribunal has decided upon matters focused on captured
fishing vessels and boundary disputes. However, we believe that accepting such a limitation
as proposed by Spain, based solely on cases decided to date, would be an undesirable
precedent and a highly erroneous interpretation of the Tribunal’s authority and responsibility.
We also believe that to do so would be to completely ignore and disregard various provisions
of the Convention.

We wish to invite the Court to attune its mind to some pertinent issues of this case. In
particular we speak to issues that the Tribunal previously addressed in its order of
23 December 2010.



378 MINUTES — PROCES-VERBAL

M/V “LOUISA”

Exhaustion of Local Remedies
Our query is: how long does a sovereign State wait for the “local remedies” in this case to be
exhausted in Spain? More particularly, what local remedies are actually available to the
sovereign State of Saint Vincent and the Grenadines in the relevant Spanish provinces? The
unfortunate reality in this case is that the stage is long overdue for this case to be concluded,
and local remedies are more than exhausted.

In fact, the exhaustion of local remedies is not even required in the present case, as
pointed out by Judge Paik in his separate opinion to the Tribunal’s Order of 23 December
2010, in which he stated at paragraph 9:

At this stage, I would simply like to point out that, with respect to the
exhaustion of local remedies, the Applicant apparently claims that the breach
of obligations by the Respondent under the relevant provisions of the
Convention resulted in damage to what the Applicant perceives to be its own
rights. It should be reminded that the Tribunal stated in the M/V Saiga (Case
No. 2) that the claims in respect of such damage are not subject to the rule that
local remedies must be exhausted. (M/V “Saiga” (No. 2) (Saint Vincent and
the Grenadines v Guinea) Judgment of 1 July 1999, ITLOS Reports 1999,
para. 98).

The Tribunal has, therefore, already made it clear that in cases where the claim is for
damages the exhaustion of local remedies is not a prerequisite for the exercise of jurisdiction
of this Tribunal. It is thus pellucidly clear, on the strict application of article 295, that
international law does not require the exhaustion of local remedies in the circumstances of
those in the instant case.

To be abundantly clear, this is our position with respect to local remedies: the rights of
Saint Vincent and the Grenadines have been violated by the illegal seizure and detention of
our flag vessel, the Louisa, and all abuses in respect to natural or juridical persons and
property rights arise directly from the facts in the case that is before the Tribunal. We have
waited for six and a half years for the local remedies, if any, to be extended to us, and we
therefore cannot continue to wait in perpetuity. In the alternative, we reiterate the position of
this Tribunal in the M/V Saiga No. 2 case and submit that a claim for damages, as is part of
our claim here today, is not subject to the rule that local remedies must be exhausted. This
Tribunal has already established — we submit correctly so — its position as it relates to the
exhaustion of local remedies.

If, however, the Tribunal believes that the issue requires additional scrutiny, the
Applicant’s position — fully supported by the facts already presented — is that there are no
effective local remedies that could be further exhausted by persons suffering damages as a
result of the illegal actions of Spain. There has not been the slightest hint, not a scintilla of an
indication, of a willingness by Spain to settle this case. The Tribunal need look no further
than the time line already provided by the Applicant in the records of the proceedings. The
justice system in Spain has been disappointingly dysfunctional in this case, and it is
submitted that the Tribunal must not allow persons injured by the illegal activity involved
here to endure further and continued abuses with no end in sight. Indeed, this conclusion
would represent a reasonable application of the rationale in the M/V “SAIGA” (No. 2) Case.
This can only auger well for the development of jurisprudence in this area of the law, both for
this Tribunal and elsewhere.

In any event, if applicable at all, the requirements of article 295 have been satisfied, and
there have been numerous attempts by the Applicant to have this matter resolved. The
Respondent disputes this interpretation or application of article 295 and argues that Saint
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Vincent and the Grenadines’ claims can be heard only in a Spanish court. This Tribunal is
therefore being told by the Respondent to ignore Treaty obligations, as the Respondent
believes that exhaustion of local remedies is compulsory when there is any type of pending
proceeding, even if the case has no end in sight. However, this Tribunal must ask itself: what
is the pending proceeding? Saint Vincent and the Grenadines is not in litigation with Spain.
To the best of our knowledge and information, the Louisa and Gemini III are not even named
as parties in Spain. We submit that any argument as it relates to the necessity to exhaust local
remedies is just a sleight-of-hand argument to prolong a case that by all reasonable standards
should have been settled long, long ago.

Spain also argues that the owner of the vessels delayed the proceedings in Spain, as if to
somehow suggest that our government or the vessels’ owner had the comparably virtually
unlimited resources of Spain. This argument is another disputed fact that the Tribunal may
want to consider on the merits and, if necessary, we will show the Tribunal that this argument
cannot be taken seriously in view of the abusive and totally unjustified delays caused in this
case by the failures of the Spanish judicial system, especially at local levels. In this regard,
we invite the Tribunal to direct its attention to our previously submitted detailed discussion at
pages 17-21 of our Reply.

Please allow me next to address the final jurisdictional issue raised in Spain’s Counter-
Memorial.

Nationality of the Claim

In its Counter-Memorial, Spain calls into question the extent of the “nationality” of the claim,
through strained arguments at best, that attempt to separate the Louisa from its crew, tender
and owners. This can be found at pages 83—-107 of the Counter-Memorial. This is another
tactic by the Respondent to attempt to avoid jurisdiction by cleverly mischaracterizing facts,
and this endeavour runs counter to clear precedent set by this Tribunal.

In paragraph 70 of its 6 August 2007 Final Judgment in the “Tomimaru” Case, the
Tribunal found: “The juridical link between a State and a ship that is entitled to fly its flag
produces a network of mutual rights and obligations, as indicated in article 94 of the
Convention.”

In paragraph 106 of its judgment on the merits of the M/V “SAIGA” (No. 2) Case, the
Tribunal wrote:

... Convention considers a ship as a unit, as regards the obligations of the flag
State with respect to the ship and the right of a flag State to seek reparation for
loss or damage caused to the ship by acts of other Stages and to institute
proceedings under article 292 of the Convention. Thus the ship, everything in
it, and every person involved or interested in its operations are treated as an
entity linked to the flag Stage. The nationalities of these persons are not
relevant.

Spain attempts to distinguish the clear precedent set by the Tribunal by discussing the
need for a genuine link between the flag State, the ship, its crew, its owners and tender, and
vaguely alludes to problems faced by international tribunals in matters dealing with parties
comprised of entities of various nationalities. (Counter-Memorial, paragraph 91)

Mr President, Judges, we wish to take this opportunity to remind the Respondent that this
is the International Tribunal for the Law of the Sea. The decisions of this Tribunal are not
overturned or disregarded simply because they do not suit a country’s purposes: certainly not.
To embark on arguments soliciting decisions contrary to those already settled before this
Tribunal is, respectfully, a waste of the Tribunal’s time.
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Further, may it please the Tribunal, the Applicant is far better qualified both factually and
legally, to present evidence to this Tribunal on vessels flying its own flag.

In modern times, with a global economy, it would indeed be impossible for each person
sustaining damage in a given case to be required to look for protection only from his or her
national State. Such a procedure would also negate one of the essential values for the creation
of an international tribunal such as this. Saint Vincent and the Grenadines is the proper
country for both legal and practical reasons to seek reparations not only for the crew who
were abused and imprisoned but also for the daughter of a crewman whose rights were
despicably abused by her arrest, imprisonment and confinement in Spain.

Unless the position of the Respondent in this case is to assert that the rights of a daughter
are meaningless, we ask: what country is better positioned to bring her abuses to the attention
of this Tribunal? Again, the interests of justice enshrined in the Convention are best
considered by this Tribunal, which can view this case as a whole in context. This Tribunal is
the only venue with a complete set of facts about the case as a whole and, moreover, which
has a duty under articles 288, 293 and 300 to consider the abuse of rights and denial of justice
issues in this specific case.

Reparations
We submit the Saint Vincent and the Grenadines’ declaration pursuant to article 287 does not
limit the scope of the dispute.

The Applicant has sustained substantial harm, which is ongoing, and seeks substantial
reparations from the responsible Party. In its Counter-Memorial Spain attempts to limit the
scope of this dispute to claims under articles 28, 73, 97, 220 and 226 of the Convention
(Counter-Memorial paragraph 135). Spain references Saint Vincent and the Grenadines’
22 November 2010 declaration, choosing the Tribunal as a means of settling disputes
concerning the arrest or detention of its vessels as support for this argument (paragraph 132).
Amazingly, in reaching its conclusion, Spain attempts to usurp a formal declaration of Saint
Vincent and the Grenadines with one of its own construction and to construe the Law of the
Sea Convention as if it allowed for reservations in this regard.

To be clear, Saint Vincent and the Grenadines has formally accepted the Tribunal as a
means of settling the dispute in this case concerning the arrest and detention of one of its
vessels. The Applicant has not excluded itself from any disputes concerning the interpretation
of specific articles in UNCLOS. Spain’s attempt to read Saint Vincent and the Grenadines’
declaration as limiting the jurisdiction of the Tribunal to disputes concerning articles in the
Convention that contain the words “arrest” or “detention” (i.e., articles 28, 73, 97 and 226 as
suggested by Spain) attempts to replace a formal declaration of Saint Vincent and the
Grenadines with one that better suits the Respondent’s purposes here. The Applicant formally
rejects the Respondent’s interpretation of our actions.

We now turn to the information presented to the Tribunal. Information has come to light
since the hearing on Provisional Measures in December 2010 which we believe mandates
jurisdiction on the merits and warrants imposition of monetary remedial measures against the
Kingdom of Spain.

May it please the Tribunal - for purely contextual and background purposes - we remind
this Tribunal that at the Provisional Measures hearings, Spain conveniently produced two
domestic tribunal orders not previously shared with the Applicant. The first was called an
“indictment”. This alleged order from a Cadiz magistrate was dated 27 October 2010. The
order never was released publicly, and we fear it may have been manufactured to retaliate
against the corporate ship-owner and its flag country for bringing the ITLOS action. Saint
Vincent and the Grenadines, much less this Tribunal, was never advised as to how Spain’s
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representatives obtained an alleged court document which we fear had been conveniently
backdated to a time some six weeks prior to the December hearing.

Potentially an even more obvious and flagrant affront to the integrity of the Tribunal’s
process was seen in the alleged domestic order of 29 July 2010 (Respondent’s Annex 9;
Applicant’s Annex 33). During the hearing in December 2010 the Kingdom of Spain urged
the Tribunal to reject the claim that the M/V Louisa posed an environmental threat. In support
of the notion that its port authorities were “monitoring” the ship, Spain suddenly produced
this additional non-public order. Yet the document presented did not attach a critical report of
the marine inspector, warning of a possible environmental threat. This may have been
detrimental to the Respondent’s arguments, but it simply was not attached. The Applicant has
comforted itself by a most charitable conclusion that it must have been a plain error by Spain
— perhaps caused by the ineptitude of some junior clerk in his failure to staple and attach the
report of the marine inspector. The Applicant, however, has not been able to reconcile why
the Kingdom of Spain has not corrected the record, even in a review of Annex 6 submitted by
Spain with its Counter-Memorial and which contains a series of court orders from Cadiz. To
be sure, nowhere to be found is the 29 July 2010 order, much less the report of the port
captain warning of a possible environmental problem.

Mr President, Members of the Tribunal, no adjudicating body can be faulted if the
conclusion is drawn that these are most curious and even bizarre occurrences. At a minimum
these are certainly not proper exercises of due process.

We regret the necessity of raising these incidents, but believe that the very integrity of the
Tribunal’s processes is undermined by the non-disclosure of key documents under the
circumstances just described. While the Respondent might dispute our conclusion, we believe
that the actions are undeniably an abuse of rights, an abuse of due process and a denial of
justice.

For the foregoing reasons, we believe that this Tribunal may enter a final judgment, and
we urge it so to do.

The Spanish investigation: Spain apparently wishes to use this proceeding as a forum for
waging a trial over whether the crew of the Louisa was prospecting for methane gas or
shipwrecks. We believe they were properly and legally engaged in both activities.

We invite the Tribunal to recall that the Spanish arranged and issued the Louisa’s permits.
Yes, the Spanish Tupet company was interested in treasure and the contract contemplated the
possibility of finding artefacts. It was also contemplated that at a further stage additional
permits would be sought if significant artefacts were sighted; but those are not issues for the
Tribunal’s concern in this case. Those, honourable Judges, are issues for Spain to pursue in
their domestic courts, if they so wish; although, parenthetically, it would be difficult to
conceive of such a course of action now after the passage of such a long period of time — the
evidence would be stale. Again, those issues are not to trouble the Tribunal in the instant case
before it.

Please consider some facts. The ship was arrested on 1 February 2006.

Remarkably, over six and one-half years later there has never been a trial. Perhaps there
will never be a trial in Andalusia. How could we know? How can over six years of delay and
abuse be rectified?

But ITLOS is not a trial tribunal and the abuse of the Respondents cannot be further
condoned or excused. The appropriate issues for ITLOS are: (1) Are the seizure and
associated abuses acceptable under international law? (2) Are over six and one-half years of
detention of the Louisa and its tender, the Gemini III, and the abuse of rights of Mario Avella,
Alba Avella, John Foster and the two Hungarian crew members violations of article 300 or
other articles under the Convention? (3) What damages should be awarded?
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So today we remind the Respondent in this case that we seek justice because in this case
Spain has neither settled the matter nor given any signal that it will. Saint Vincent and the
Grenadines is not charged in Spain. The Louisa and the Gemini III are not charged in Spain.
We are here to present the illegal treatment of the ships, some members of the crew, the
young woman Alba Avella and one of the beneficial owners of the Louisa. Also, we are here
to explain why these violations necessitate reparations.

Finally, we emphasize that Saint Vincent and the Grenadines asserts as a basis for
jurisdiction as well as relief, that a genuine dispute exists over articles 300 and 293(1) of the
Convention. It is undeniable that the interpretation and application of articles 293(1) and 300
are relevant to this case.

The Tribunal is aware of the provisions contained in article 300 in Part XVI (General
Provisions).

We urge that in this case Spain has violated this provision in at least the following ways:
(1) by abusing the human rights of persons only remotely connected to the Louisa; (2) by
holding the Louisa without charges since 1 February 2006; (3) by submitting apparently
contrived documents to the Tribunal as previously discussed; and (4) by the discriminatory
treatment of the Applicant when compared with the approach taken with other States on
similar issues.

This fourth basis deserves elaboration. The Odyssey Marine Exploration vessel, the
Ocean Alert, serves as a fitting example. According to published reports and facts known to
us as a consequence of the court proceedings in Cadiz and Hamburg, Odyssey Marine
Exploration, utilizing the Odyssey Explorer, salvaged 17 tonnes of gold and silver coins (with
a value estimated at US $500 million), exported them to the United States and then in April
2007 filed in US Courts for salvage rights.

In July 2007 the Spanish Guardia Civil seized the Odyssey vessel at sea and sent it to
Algeciras to be searched. Several hours after the seizure the Guardia Civil returned passports
to the crew and allowed most of them to depart the vessel — several hours after. The Ocean
Alert was cleared to depart port two days after its seizure (i.e., days, not months — not six and
one-half years as in this case.)

In October 2007 the Guardia Civil intercepted at sea and forced the Odyssey Explorer into
port in Algeciras. The Guardia Civil arrested the ship’s captain, charged him with grave
disobedience and then released him the day after his arrest. The ship was released shortly
thereafter. The ship’s captain ultimately was declared innocent of the charges because,
interestingly, the court determined the arrest of the vessel was illegal as it was made without
proper advance notice being given to the flag State, the Bahamas.

Let us compare the discriminatory treatment of the Applicant’s vessel, the Louisa. The
Guardia Civil, in February 2006, boarded, searched and quarantined the Louisa and the
Gemini III. The vessels had been in the port of Santa Maria for months, more than a year, in
the case of the Louisa, their research activities having been completely terminated.
Nonetheless the Spanish magistrate did not inform the diplomatic representatives of any flag
State prior to ordering the arrest of the vessels. This Tribunal has heard an opinion from Don
Javier Moscoso, former Attorney General of Spain, that the seizure was illegal during the
proceedings held in December 2010 in Hamburg.

The two Hungarian crewmen were imprisoned and then detained in Spain for
approximately eight months without trial.

A United States citizen, Mario Avella, who was attempting to fly from Lisbon to the
United States, was arrested in the airport in Lisbon, removed to Spain, and imprisoned by the
investigating magistrate for approximately seven months without trial and thereafter he was
deprived of his passport for an additional twelve months.

20



MINUTES — PROCES-VERBAL 383

STATEMENT OF MS. FORDE -4 October 2012, a.m.

The daughter of the US citizen who was visiting Spain to study Spanish was arrested
when the Louisa was boarded by the Guardia Civil. After a week in prison, the investigating
magistrate refused to return her passport to her for several months and she was effectively
imprisoned in Spain because she could not depart the country to return to her home.

This Tribunal is further reminded of the discriminatory treatment meted out to the Louisa
when compared with the Odyssey in these material particulars. The Odyssey’s vessel was
engaged in pure treasure-hunting; the Louwisa was not. The courts in the United States
dispensed justice to Spain: $500 million in treasure was quickly ordered to be repatriated.
The courts in Spain have discriminated against Saint Vincent and the Grenadines and a
beneficial owner of the Louisa since 2006. Justice in this case has still not been done after six
and one-half years of abuse of human and property rights. Before this Tribunal, as stated as
we have presented it in this case, squarely rest the abuses prohibited by UNCLOS and other
international law principles.

In conclusion, the Kingdom of Spain’s disdain for the judicial process of the Tribunal
should not be rewarded. The Respondent has belittled and heaped scorn upon Saint Vincent
and the Grenadines as it has sought to achieve justice here in this case. We urge you to
consider the effect of precedent were this Tribunal to reward the non-disclosure of what
appears to be contrived documents.

Spain wants to dictate the mandate for the Tribunal and restrict its authority. This must be
rejected. The Applicant believes this Tribunal has full powers to resolve disputes concerning
either interpretation or application of any of the articles in UNCLOS. Frankly, this is plainly
the object and purpose for ITLOS, and this is being accomplished with great success.

Finally, we respectfully submit that Spain’s view of the role of this Tribunal is far too
restrictive. This is a modern Tribunal fully capable of considering progressive developments
in international law, and the Applicant cannot consider a case more fitting for your
determination.

Moreover, Saint Vincent and the Grenadines urges the Tribunal not only to accept
jurisdiction on the merits of the case but to find the Respondent in violation of numerous
provisions of the Convention and international law, and to award damages, legal fees, and
costs.

President, Judges, by way of closing remarks the Applicant wishes to let this Tribunal and
the Respondent know that even at this time, now today, we are still open to a settlement from
Spain, provided it is adequate, reasonable and executed in a clearly defined, timely manner. I
am obliged.

The President:

It is now 11.25 and a break is scheduled from 11.30 to noon. The next step will be the
examination of a witness, and I see that it will not be possible to conclude that before the
break, so may I take it that we have the break right now?

Mr S. Cass Weiland:
Yes, Mr President.

(Break)
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Examination of Witnesses

MS ALBA AVELLA, EXAMINED BY MR S. CASS WEILAND
CO-AGENT OF SAINT VINCENT AND THE GRENADINES
[ITLOS/PV.12/C18/1/Rev.1, p. 17-46]

The President:
We will now continue the hearing. Mr Weiland.

Mr S. Cass Weiland:
Thank you, Mr President. May it please the Court, the Applicant would call its first witness,
Ms Alba Avella.

The President:
Thank you, Mr Weiland.

The Tribunal will proceed to hear the witness, Ms Avella. She may now be brought into
the courtroom.

I call upon the Registrar to administer the solemn declaration to be made by the witness.

Registrar:
Thank you, Mr President.

Good afternoon, Ms Avella. The witness is required to make a solemn declaration under
article 79 of the rules of the Tribunal before making any statement before the Tribunal. You
have been provided with the text of the declaration. May I invite you to make the solemn
declaration.

Ms Alba AVELLA is sworn in.

The President:
I now give the floor to the Co-Agent of Saint Vincent and the Grenadines, Mr Weiland, to
start the examination of the witness.

Mr S. Cass Weiland:
Ms Avella, would you please state your full name for the Tribunal?

Ms Avella:
Alba Avella.

Mr S. Cass Weiland:
What is your nationality?

Ms Avella:
I am a citizen of the United States of America.

Mr S. Cass Weiland:
Where do you live, Ms Avella?

Ms Avella:
I live in Denver, Colorado.
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Mr S. Cass Weiland:
Did you travel all the way from Denver in the last couple of days just to testify here?

Ms Avella:
Yes, sir.

Mr S. Cass Weiland:
Have you ever testified in court before?

Ms Avella:
No.

Mr S. Cass Weiland:

I would ask you to please listen to my questions and do not feel you have to hurry to answer.
There is an interpreter involved in this process and if you give him a little time it would be
appreciated. How old are you now?

Ms Avella:
I am 28 years old.

Mr S. Cass Weiland:
Tell the Tribunal just a little bit about yourself. Are you employed?

Ms Avella:
I am. I work at a property management company in Denver, Colorado, and I am also a yoga
instructor.

Mr S. Cass Weiland:
You work for a firm that manages real property?

Ms Avella:
Yes.

Mr S. Cass Weiland:
You also do some yoga instructing?

Ms Avella:
Yes.

Mr S. Cass Weiland:
How long have you been involved in those two activities?

Ms Avella:
I have been at the property management company for a year and a half now and I have been
teaching yoga for about four years now.

Mr S. Cass Weiland:
You are the daughter of Mario Avella. Is that right?
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Ms Avella:
That is correct, yes.

Mr S. Cass Weiland:
What kind of work does Mr Avella do?

Ms Avella:
He is an engineer, mechanic of sorts, on ships.

Mr S. Cass Weiland:
An engineer?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Does he do mechanic work, as far as you know?

Ms Avella:
Yes.

Mr S. Cass Weiland:
To your knowledge, has your dad ever been a ship captain?

Ms Avella:
Not that I am aware of|, no.

Mr S. Cass Weiland:
When you were a child did he go to sea?

Ms Avella:
No.

Mr S. Cass Weiland:
So he worked on ships just in the shipyard?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Do you recall in August 2004 that your father became involved in a project that required him

to go to Spain?

Ms Avella:
Yes.

Mr S. Cass Weiland:
What do you remember about that?
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Ms Avella:
He just mentioned that he was travelling overseas to do some work for his boss and that was
all I knew of it.

Mr S. Cass Weiland:
Did there come a time that your dad invited you to travel to Spain and join him for a while?

Ms Avella:
Yes.

Mr S. Cass Weiland:
When did you first talk to Mario about that, that you can recall?

Ms Avella:
Mid-January of 2006.

Mr S. Cass Weiland:
Were you living in Denver at the time?

Ms Avella:
I was, yes.

Mr S. Cass Weiland:
Were you working?

Ms Avella:
Yes, and going to school.

Mr S. Cass Weiland:
In 2006 you were 21?

Ms Avella:
I was 21 at the time, yes.

Mr S. Cass Weiland:
Were you supporting yourself at the time?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Tell the Tribunal how you were supporting yourself, what you were doing, as a 21-year-old
in Denver.

Ms Avella:
I was a server at a restaurant, as well as a maitre d’ and hostess at another restaurant. So I had
two separate restaurant jobs while I was going to school as well.

Mr S. Cass Weiland:
You also went to school?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Where did you go to school?

Ms Avella:
I went to a college called the Metropolitan State College of Denver.

Mr S. Cass Weiland:
What were you studying?

Ms Avella:
English was my major but I was doing my undergrad there.

Mr S. Cass Weiland:
And some liberal arts type things?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Had you been to Spain before?

Ms Avella:
I had never been to Spain before, no.

Mr S. Cass Weiland:
As a 21-year-old, had you travelled abroad very much?

Ms Avella:
I was an exchange student in Sweden when I was 14 for a month, and that was it.

Mr S. Cass Weiland.:
So you had been to Sweden for a month even before high school?

Ms Avella:
Yes. I was very young.

Mr S. Cass Weiland:
Tell the Tribunal when you got to Spain where did you go?

Ms Avella:
When I got to Spain I was picked up by my father at the airport and we headed to the Louisa,
to the boat that he was staying on.

Mr S. Cass Weiland:
You were staying on the Louisa?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Had you ever seen the boat before then?

Ms Avella:
No.

Mr S. Cass Weiland:
Did you know what kind of work the Louisa was engaged in?

Ms Avella:
No.

Mr S. Cass Weiland:

We see here on our screens a picture of the Louisa. I believe the testimony is going to be that
[it was taken] when it was first being refitted before it went to Spain. But what kind of shape
was the ship in when you arrived?

Ms Avella:
It was in good shape. It was clean. It just looked like any other boat.

Mr S. Cass Weiland:
Let me ask you if it looked like this later picture.

Ms Avella:
No.

Mr S. Cass Weiland:
This is a picture taken perhaps in 2009 or 2010.

Ms Avella:
It did not look like that.

Mr S. Cass Weiland:
Was it in that bad a shape?

Ms Avella:
No.

Mr S. Cass Weiland:
When you arrived at the airport, was that in Madrid or was that outside of the city?

Ms Avella:
It was in Jerez, where I arrived.

Mr S. Cass Weiland:
So you flew directly from Colorado to Jerez?
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Ms Avella:
No. I believe I connected in London Heathrow and then from London Heathrow to Madrid
and then on to Jerez.

Mr S. Cass Weiland:
So it was a long trip.

Ms Avella:
Yes.

Mr S. Cass Weiland:
That was not something you were used to?

Ms Avella:
No, certainly not.

Mr S. Cass Weiland:
So your dad picked you up in Jerez and you went to the boat, the ship.

Ms Avella:
Yes.

Mr S. Cass Weiland:
You were going to live on the ship and take a vacation.

Ms Avella:
Yes.

Mr S. Cass Weiland:
I think you said that part of your objective was to study Spanish.

Ms Avella:
Yes, I was going to be enrolled in Spanish classes as well as travel around the country a little
bit and just enjoy Spain.

Mr S. Cass Weiland:
Was the Spanish thing a serious idea? Had your dad investigated the possibility of where you
might study?

Ms Avella:
Yes, he already had it all set up. We enrolled the following day, the next day that I was there,
my first day.

Mr S. Cass Weiland:
Just very briefly, was it like a school?

Ms Avella:

It was a small school. It was just six or seven students, immersion learning, conversation and
learning how to communicate with people in Spain, and it was right in the town of El Puerto.
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Mr S. Cass Weiland:
In El Puerto?

Ms Avella:
Yes.

Mr S. Cass Weiland:
The Tribunal has heard the name El Puerto de Santa Maria.

Ms Avella:
Yes, that is correct.

Mr S. Cass Weiland:
That was the town that you were attending school?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Also nearby was docked the Louisa.

Ms Avella:
Yes.

Mr S. Cass Weiland:
On the Louisa, of course, your father was living. Was there anybody else on the ship when
you arrived?

Ms Avella:
There were two Hungarian gentlemen who were on the boat as well.

Mr S. Cass Weiland:
Can you remember their names?

Ms Avella:
Yes, Alex and Zsolt were the two gentlemen.

Mr S. Cass Weiland:
Alex and Zsolt?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Tell the Tribunal what you recall about the two Hungarian crewmen.

Ms Avella:

They did not speak any English, very broken English. Alex was an older gentleman, very
sweet. We nicknamed him “Geppetto” because he was a very nice, grandfatherly type
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gentleman. He cooked and helped maintain the cleanliness of the ship. Zsolt was a nice man.
They were very warm.

Mr S. Cass Weiland:
How was their English?

Ms Avella:
Very broken.

Mr S. Cass Weiland:
How was your Spanish?

Ms Avella:
Very broken.

Mr S. Cass Weiland:
How was your Hungarian?

Ms Avella:
Nothing.

Mr S. Cass Weiland:
So when it got to speaking Hungarian with “Geppetto” — is his actual name Gellert Sandor?
Do you remember that?

Ms Avella:
Yes.

Mr S. Cass Weiland:
And Szuszky Zsolt?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Mr Sandor and Mr Zsolt will not be with us this week or next but you seem to be able to
remember them pretty well for not being able to converse much.

Ms Avella:
Well, we spent a lot of time together.

Mr S. Cass Weiland:
We will get to that. When you got to the Louisa we have heard about its tender, a much
smaller boat called Gemini. Was that nearby when you arrived?

Ms Avella:
No.

Mr S. Cass Weiland:
Did your dad take you out to see the Gemini?
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Ms Avella:
No.

Mr S. Cass Weiland:
I want to ask you about your first day or two on the boat. You say it was well kept.

Ms Avella:
Yes.

Mr S. Cass Weiland:
We have heard more than a rumour actually — we have seen pictures — that the ship had rifles
on board. Did your dad take you to see the rifles?

Ms Avella:
No.

Mr S. Cass Weiland:
You are a western gitl. Did you ever shoot rifles?

Ms Avella:
No.

Mr S. Cass Weiland:
So you do not have any familiarity with weapons yourself?

Ms Avella:
Not at all.

Mr S. Cass Weiland:
It was not that one of the first things you did was to go down to the gunsafe and check out the
rifles?

Ms Avella:
No, I did not even know there was anything like that.

Mr S. Cass Weiland:

We have also heard that the Louisa was involved in a massive international conspiracy to
steal the patrimony of Spain. I am going to ask you, when you got on board did your dad take
you on a tour around to see all the patrimony that they had been squirreling away for a couple
of years?

Ms Avella:
No.

Mr S. Cass Weiland:

Did you see anything that seemed to resemble something — I am talking about when you first
got on board — that came from under the sea?
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Ms Avella:
No.

Mr S. Cass Weiland:

We have heard stories about a laboratory, in a newspaper article, that was being conducted on
the deck of the Louisa, where the crewmen were reconditioning patrimony that had been
taken from the sea. Did you see anything like that?

Ms Avella:
No.

Mr S. Cass Weiland:
The record reflects that after you were on the ship a very short time your father departed. Is
that right?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Tell the Tribunal what were the circumstances of your father’s departure shortly after you
arrived.

Ms Avella:
It was a family emergency. His mother was extremely ill and he had to return back to attend
to her, and that was it.

Mr S. Cass Weiland:
I guess that came as a big surprise.

Ms Avella:
Absolutely.

Mr S. Cass Weiland:
I guess your dad was pretty upset.

Ms Avella:
He was. I was as well.

Mr S. Cass Weiland:
Your Spanish had not improved too much in the first three days?

Ms Avella:
No, not at all.

Mr S. Cass Weiland:

So what was the plan? Was there a plan? He was going to go back to the United States for a
very short time?
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Ms Avella:
Yes. He said he was going to only be gone a few days and he would return as soon as he
could.

Mr S. Cass Weiland:
I know 2006 is a long time ago but do you recall how many days you overlapped, so to speak,
before he had to depart?

Ms Avella:
It was no more than a day or two. Two, maybe three days, I think it was. I cannot remember
exactly.

Mr S. Cass Weiland:
Had you actually started Spanish by then?

Ms Avella:
Yes. I enrolled the day after I arrived and I started classes the next day.

Mr S. Cass Weiland:

So you had never been in Spain before. You had only been abroad for a month when you
were 14 and your father was going to leave you on the Louisa with these two Hungarian
gentlemen.

Ms Avella:
Yes.

Mr S. Cass Weiland:
I guess that was a bit of a tension-packed day or two.

Ms Avella:
Yes. I was a little nervous about it but they were very nice men and there was no threat there
or anything like that. They very much took care of me while my father was away.

Mr S. Cass Weiland:
Did you continue with your Spanish after your dad left?

Ms Avella:
Yes.

Mr S. Cass Weiland:
How did you get around?

Ms Avella:
Alex had the little truck that was right near the Louisa and he drove me to and from class.
Other than that, I walked around.

Mr S. Cass Weiland:
Was that by any chance the truck known as the Berlingo vehicle?
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Ms Avella:
The Berlingo, yes.

Mr S. Cass Weiland:
We have seen references to it here and there. So it is a small truck.

Ms Avella:
Just a small work truck, yes.

Mr S. Cass Weiland:
That belonged to the company that owned the Louisa?

Ms Avella:
Yes.

Mr S. Cass Weiland:
I want you to direct your attention now to 1 February 2006 and tell us what happened on that
day. First of all, did you go to your Spanish class?

Ms Avella:
[ did. My Spanish class started at 8 a.m. that morning.

Mr S. Cass Weiland:
I think the calendar would reflect that was a Wednesday.

Ms Avella:
It was a Wednesday, yes.

Mr S. Cass Weiland:
Wednesday, 1 February 2006 you went to Spanish. What happened after the Spanish class?

Ms Avella:

I left Spanish class. I was waiting for Alex to come pick me up to take me back to the Louisa
and I waited for quite a while. I did not really know what had become of him and then a
Guardia civil truck showed up.

Mr S. Cass Weiland:
You were waiting after your Spanish class out on the street?

Ms Avella:
Yes.

Mr S. Cass Weiland:
In Puerto de Santa Maria?

Ms Avella:
Yes.

Mr S. Cass Weiland:
The Hungarian, Mr Sandor, was supposed to pick you up?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Instead, a truck with the Guardia Civil emblem on?

Ms Avella:
Yes.

Mr S. Cass Weiland:
So this was not a city policeman?

Ms Avella:
No.

Mr S. Cass Weiland:
You knew the Guardia Civil was the Federal Police of the State of Spain?

Ms Avella:
I ' know that now. I did not really know the details of them.

Mr S. Cass Weiland:
They looked like police.

Ms Avella:
They were official.

Mr S. Cass Weiland:
They had an official-looking car.

Ms Avella:
Yes.

Mr S. Cass Weiland:
Did they have uniforms?

Ms Avella:
They were wearing uniforms, yes.

Mr S. Cass Weiland:
What did they say to you?

Ms Avella:
One gentleman approached me, asked if I was Alba. I said, “Yes.” He said, “Alex asked me

to come and pick you up and take you back to the Louisa.”

Mr S. Cass Weiland:
By the way, do you remember how you were dressed that day?
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Ms Avella:
It was February so it was chilly. I had my black pea coat, jeans and a T-shirt.

Mr S. Cass Weiland:
Jeans and a T-shirt but you had your coat.

Ms Avella:
Yes, [ had my coat with me.

Mr S. Cass Weiland:
So these fellows say that “Geppetto”, Mr Sandor, had sent them to pick you up?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Did you think twice before you got in the truck?

Ms Avella:

I did. I did not really know what was going on but I had seen them on and around the port
where the Louisa was and they had a guardhouse, so I recognized the truck and the official
uniforms, but I did not really think anything of it. I just got into the truck and ...

Mr S. Cass Weiland:
So it is clear that the place where the Louisa was berthed had controlled access.

Ms Avella:
Yes.

Mr S. Cass Weiland:
So it was like controlled access.

Ms Avella:
Yes.

Mr S. Cass Weiland:
So there was a guardhouse and either these guys or similar looking fellows were in the
guardhouse from time to time.

Ms Avella:
Yes.

Mr S. Cass Weiland:
You had been there four or five days by then?

Ms Avella:
Yes.

Mr S. Cass Weiland:
So you got in the truck, and what happened?
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Ms Avella:
We got into the truck and they drove me back to the Louisa.

Mr S. Cass Weiland:
As you drive up to the Louisa, what is going on on the ship on 1 February?

Ms Avella:
There was people everywhere. There was Guardia Civil trucks. There was people going on
and off the boat. A bunch of gentlemen in suits.

Mr S. Cass Weiland:
You must have enquired of the gentlemen who were driving you “What is happening?”

Ms Avella:
Yes.

Mr S. Cass Weiland:
What did they tell you?

Ms Avella:

They did not speak very much English. They escorted me on to the boat and there I was met
by five or six gentlemen that were wearing suits, who asked me who I was and I told them
who I was. I said [ was Alba Avella and I said, “What is everyone doing here?” and they said
that they were here to search the ship.

Mr S. Cass Weiland:
So they were there to search the ship and they had suits on. Did they show you any
credentials or anything?

Ms Avella:
No. They stated that they had come down from Madrid and that they were here to search the
ship.

Mr S. Cass Weiland:
So these were, at least it appeared these were Federal Police.

Ms Avella:
Yes.

Mr S. Cass Weiland:
This was not some city operation?

Ms Avella:
No.

Mr S. Cass Weiland:
They identified themselves from the outset as being from Madrid?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
So what were Mr Sandor and Mr Zsolt doing?

Ms Avella:
They were sitting on the boat. They were just sitting there and looking terrified and I was not
really able to talk to them very much.

Mr S. Cass Weiland:
For the reasons you have already expressed?

Ms Avella:
Right.

Mr S. Cass Weiland:
Your Hungarian was lacking and I am sure you all three were quite excited.

Ms Avella:
I do not know if “excited” would be the term I would use but nervous and wondering what
was going on, yes.

Mr S. Cass Weiland:
So one of the officers explained they were doing a search of the boat.

Ms Avella:
Yes.

Mr S. Cass Weiland:
What time of day was this approximately that you arrived at the Lowuisa and were put on
board?

Ms Avella:
It was mid-afternoon, mid-morning.

Mr S. Cass Weiland:
Mid-morning?

Ms Avella:
Between maybe 11 and 12.

Mr S. Cass Weiland:
‘When was your Spanish class over?

Ms Avella:
Class ended at ten and so I would say between 11 and 12 probably.
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Mr S. Cass Weiland:
You are on the boat probably before noon and they explain they are conducting a search.
How long did you observe what was going on?

Ms Avella:
I observed them for the whole day.

Mr S. Cass Weiland:
Were you out on the deck?

Ms Avella:

There was a little kitchenette area that I sat at, and they were asking me some questions and
asking me to follow them around and asking me questions about the boat and whose cabin
was whose and things like that.

Mr S. Cass Weiland:
Were you able to communicate with at least some of these people in English?

Ms Avella:
Yes. It was very broken English but we were able to communicate enough.

Mr S. Cass Weiland:
Did you try to explain to them at all that “I just got here. I just arrived in the country, I do not
know what you are asking me about”?

Ms Avella:

I did. When I first arrived on the boat one of the gentlemen asked me if I had my passport on
me and I said yes and he asked if he could have it and I asked him, “Well, am I going to get it
back?” and he said, “Yeah, eventually.”

Mr S. Cass Weiland:
I presume he looked at the passport?

Ms Avella:
He did look at the passport.

Mr S. Cass Weiland:
If a trained police officer looked at the passport and checked your entry stamp, I guess he
would be able to tell that you were only in the country for a very few days.

Ms Avella:
You would think, yes.

Mr S. Cass Weiland:
You say they asked you to follow them around. What were they looking at? Did they explain
what they were looking for?

Ms Avella:

They did not explain what they were looking for. They were just harassing me with
questions.
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Mr S. Cass Weiland:
What kind of questions?

Ms Avella:
Like “Whose cabin is this?” “What is this?”’ “Where did this come from?”

Mr S. Cass Weiland:
Slowly, please.

Ms Avella:
I am sorry. “Whose cabin is this? Where did this come from? What are these books?” things
like that.

Mr S. Cass Weiland:
Did you have any answers to those questions?

Ms Avella:
No.

Mr S. Cass Weiland:
So did they take you down into the hold of the ship?

Ms Avella:
Not at that time, no.

Mr S. Cass Weiland:
Did they take you down into the hold at any time on that day?

Ms Avella:
Not on that day, no.

Mr S. Cass Weiland:
It moved towards dusk, so to speak, at the end of the day, what happened then?

Ms Avella:

I was met by a friend of my dad’s and she was able to communicate with the gentlemen from
Madrid. She spoke fluent Spanish. They told me that they were going to take me to go see the
Gemini, as I now know it, which was another boat that was in another marina.

Mr S. Cass Weiland:
So a lady showed up who spoke fluent Spanish and she lived in the area?

Ms Avella:
Yes.

Mr S. Cass Weiland:
‘What was her name, just for the record?
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Ms Avella:
Her name was Anna.

Mr S. Cass Weiland:
You know her last name?

Ms Avella:
I cannot pronounce it. It was Milcarz, spelt M-i-1-c-a-r-z, [ believe.

Mr S. Cass Weiland:
What was her nationality, if you know?

Ms Avella:
She was Polish.

Mr S. Cass Weiland:
She was a polish lady living in Puerto?

Ms Avella:
She had lived in Puerto for a while and was there working.

Mr S. Cass Weiland:
So she came and was she helping you communicate?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Did she explain to these officers that you were 21 years old and you had just arrived in the
country?

Ms Avella:
Yes.

Mr S. Cass Weiland:
What happened then?

Ms Avella:

We got into the cars and they took us, the Hungarians in one car and myself in one car and
Anna in one car, to the marina where the Gemini was and told me that I had to be witness to
them searching that boat as well.

Mr S. Cass Weiland:
Let us go a little more slowly. About what time was that?

Ms Avella:
It was in the evening. It was dark.

Mr S. Cass Weiland:
Was it daylight?
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Ms Avella:
No, it was dark.

Mr S. Cass Weiland:
So they had been searching the boat ever since you arrived.

Ms Avella:
Yes.

Mr S. Cass Weiland:
Who knows for how long? They get a car caravan of at least three cars and they head off.

Ms Avella:
Yes.

Mr S. Cass Weiland:
They said they were going to take you to the search of the Gemini. Did you know what the
Gemini was?

Ms Avella:
Not at that time, I did not, no.

Mr S. Cass Weiland:
You had never even heard of it?

Ms Avella:
No.

Mr S. Cass Weiland:
So did you express some lack of information about the Gemini to these people?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Where was the Gemini?

Ms Avella:
It was in another marina. I now know it as Puerto Sherry but I did not know at the time where
it was, where we were going.

Mr S. Cass Weiland:
How long did you drive? Do you remember?

Ms Avella:
Maybe 15, 20 minutes.
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Mr S. Cass Weiland:
So you drive in through this other marina and was the boat known as the Gemini III out of the
water? Do you remember?

Ms Avella:
I do not remember.

Mr S. Cass Weiland:
It was getting dark or it was dark.

Ms Avella:
Yes, it was dark.

Mr S. Cass Weiland:
You had never seen it before.

Ms Avella:
No.

Mr S. Cass Weiland:
What happened at that point? Did they board the boat and search it?

Ms Avella:
They did, and they were on there for a short time, and then they came off of it.

Mr S. Cass Weiland:

The evidence in the case is, or will be, that there was a lot of diving going on in connection
with the work that the Louisa and the Gemini were doing. Did they recover a large amount of
patrimony from the Gemini, a small amount or none at all?

Ms Avella:
Nothing that I saw.

Mr S. Cass Weiland:
I guess it is seven o’clock at night or something like that?

Ms Avella:
I would say, yes, around seven.

Mr S. Cass Weiland:
Is that a fair estimate?

Ms Avella:
Yes.

Mr S. Cass Weiland:
What happened then after you had looked at the Gemini for the first time?

Ms Avella:
They arrested me.
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Mr S. Cass Weiland:
They arrested you then. That must have seemed rather peculiar to you, that you were being
arrested. What were they arresting you for?

Ms Avella:

They never said. They read me my rights and they told Anna that they were going to take me
into custody. She was very upset about that and kept telling them, “No”, that I was just there
on vacation, that I had just arrived, and they read me my rights and put handcuffs on me.

Mr S. Cass Weiland:
They put handcuffs on you?

Ms Avella:
Yes.

Mr S. Cass Weiland:
I hate to ask this personal question, but were you a much larger lady in those days?

Ms Avella:
No; smaller, if anything.

Mr S. Cass Weiland:
What did they do with you once they had you in handcuffs?

Ms Avella:
They put me in the back of the car.

Mr S. Cass Weiland:
I have not heard about any female officers. Did they have some female officers come up and
help out?

Ms Avella:
There were no female officers.

Mr S. Cass Weiland:
What did they do with you after they had put you in handcuffs and into one of the police
cars?

Ms Avella:
They took me to a small jail in Céadiz.

Mr S. Cass Weiland:
They drove you to Cadiz?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Just tell the Tribunal about what happened when you arrived at the jail.
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Ms Avella:
They checked me in, I had to give them fingerprints, and they put me in a jail cell.

Mr S. Cass Weiland:
What was the jail cell like?

Ms Avella:
It was a small room in the basement of a police station. It was concrete and cold and there
was a small camera in the corner of the ceiling.

Mr S. Cass Weiland:
There were cameras, so they had you under surveillance. You say that it was a small cell. Can
you describe it in terms of length and width?

Ms Avella:
Maybe eight feet by eight feet; a concrete slab; no chair; nothing inside of it; just a hole.

Mr S. Cass Weiland:
Just a concrete slab?

Ms Avella:
Yes.

Mr S. Cass Weiland:
There was no built-in cot or sleeping place?

Ms Avella:
No.

Mr S. Cass Weiland:
You say that there was no chair in the cell?

Ms Avella:
No.

Mr S. Cass Weiland:
Was there at least a bath facility?

Ms Avella:
I would not call it a bathroom. It was a hole in the floor around the corner from the cell.

Mr S. Cass Weiland:
There was a hole in the floor?

Ms Avella:
Yes.

Mr S. Cass Weiland:
But it was not in the cell?
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Ms Avella:
No.

Mr S. Cass Weiland:
You had to get permission to get out of the cell to go?

Ms Avella:
Yes, [ had to ask to go to the bathroom.

Mr S. Cass Weiland:
By then, of course, I presume in the 21* century Spain had a female officer to look after you?

Ms Avella:
There was never a female officer.

Mr S. Cass Weiland:

What was your mental condition? You are 21 years old, you have been arrested, handcuffed,
driven to a basement cell, your father is in the United States, you do not speak Spanish. What
was your feeling?

Ms Avella:
I was terrified. It was extremely scary and very hard. It was very scary.

Mr S. Cass Weiland:
Once you had decided to bed down for the night, did the guards bring you a couple of
blankets or something?

Ms Avella:
No. [ used my coat.

Mr S. Cass Weiland:
You used your pea coat?

Ms Avella:
Yes.

Mr S. Cass Weiland:
You slept on your pea coat?

Ms Avella:
Yes.

Mr S. Cass Weiland:
I guess that was pretty scary?

Ms Avella:
Yes, it was.
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Mr S. Cass Weiland:
‘What happened the next morning?

Ms Avella:

The next morning I was picked up by the same gentlemen who were there the previous day.
They picked me up in the morning and told me that I had to go back to the Louisa to be a
witness to all the things that they were taking off the boat.

Mr S. Cass Weiland:
Can I ask you again, please, do not hurry? We have to take this down and we have to
interpret it.

Ms Avella:
Okay.

Mr S. Cass Weiland:
The same gentlemen appear. Did they handcuff you again or not this time?

Ms Avella:
No, they just put me in the back of a car.

Mr S. Cass Weiland:
Perhaps they had decided that you were not too much of a threat to their physical health?

Ms Avella:
Yes.

Mr S. Cass Weiland:
You drove back to the ship?

Ms Avella:
We drove back to the Louisa.

Mr S. Cass Weiland:
This is Thursday, 2 February?

Ms Avella:
Yes, Thursday, 2 February.

Mr S. Cass Weiland:
They wanted you to be a witness to the further investigation in the ship?

Ms Avella:
Yes.

Mr S. Cass Weiland:

Did they not have enough people out there on the first day, or what was their thinking? Did
they explain it?
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Ms Avella:
No, they did not. They did not talk to me at all.

Mr S. Cass Weiland.:
Except that they told you that they wanted you to be a witness?

Ms Avella:
Right.

Mr S. Cass Weiland:
What happened when you got to the ship?

Ms Avella:
I arrived at the boat. Anna was there to meet me. Alex and Zsolt were there. They told me
that I had to just sit there and wait while they investigated further.

Mr S. Cass Weiland:
Then they put you in the lower kitchen area again to sit?

Ms Avella:
Yes.

Mr S. Cass Weiland:
You say that Mr Sandor and Mr Zsolt were there. Had they been allowed to stay on the boat
that night?

Ms Avella:
No. They were taken into custody as well.

Mr S. Cass Weiland:
They were handcuffed and led off to jail the night before as well?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Were they in your jail, or do you remember?

Ms Avella:
I do not know. I never saw them.

Mr S. Cass Weiland:
Let us talk about what happened on day two. They wanted you to watch the search, so did
they ask you to follow them around again?

Ms Avella:

They did. They asked me a few questions about some of the material that was on the boat and
then they asked me about the safe that was on the lower level of the ship.
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Mr S. Cass Weiland:
So you went down into the hold?

Ms Avella:
Yes.

Mr S. Cass Weiland:
There were various pieces of equipment down there?

Ms Avella:
Yes.

Mr S. Cass Weiland:
They kept asking you, “What is this?” or “What is that?”?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Had you been down there and inspected all that before?

Ms Avella:
No.

Mr S. Cass Weiland:
You had never been even down to the hold?

Ms Avella:
No.

Mr S. Cass Weiland:
Did you tell them that you had never been there?

Ms Avella:
Yes, many times.

Mr S. Cass Weiland:
You mentioned something about the safe. What do you mean?

Ms Avella:

There was a large safe looking thing in the second level of the boat. They asked me what the
combination was to the safe. I told them that I did not know. They said, “Who does know?”
and I said, “I do not know”. Then they told me that I needed to call my father.

Mr S. Cass Weiland:
You then called your father to get the combination to the safe. That was the idea?

Ms Avella:
Yes.
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Mr S. Cass Weiland:
How did that go down? What happened there?

Ms Avella:
I was escorted by a Guardia Civil agent to where the guard house was.

Mr S. Cass Weiland:
That is the guard house for the dock area?

Ms Avella:
For the port area, and I was told to call my dad, and there was a phone there for me to use.

Mr S. Cass Weiland:
Of course, you had his number, so you used their phone and called your dad?

Ms Avella:
Yes.

Mr S. Cass Weiland:
That must have been an interesting phone call. You had not spoken to him since the events of
the previous day?

Ms Avella:
No. The Guardia Civil told me that I could only ask for the combination of the safe. I was not
allowed to tell him anything that was going on on the boat.

Mr S. Cass Weiland:
Can you tell the Tribunal what happened in that phone call?

Ms Avella:

I called my dad. I asked him what the combination was to the safe. He was very confused and
did not know why I was asking that question. He picked up on my nervousness, I feel, and
started asking me some ‘yes’ or ‘no’ questions, asking me if there were people on the boat,
asking me what was going on, and I told him that I did not know what was going on. The
Guardia Civil agent then saw that I was having a conversation with him and took the phone
away from me and got on the phone with my dad. They asked him where the combination
was to the safe and my dad was not able to give it to them.

Mr S. Cass Weiland:
He was not able to?

Ms Avella:
He did not know it.

Mr S. Cass Weiland:

After the discussion about getting into the safe, what happened with you and the police
officers?
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Ms Avella:

They took me back to the ship. I was talking to Anna about some stuff that had happened to
me the night before in jail. She became extremely upset and was talking to the officials, and
she was very upset with them. We were both very upset.

Mr S. Cass Weiland:
I know that when we talk about personal things it is difficult. I know that testifying in this
court room is hard in itself. I want you to tell the Tribunal what was going on with you that
day and why, among other things, Anna got so upset. By the way, Anna is just a little bit
older than you or ...?

Ms Avella:
A few years older than myself, yes.

Mr S. Cass Weiland:
Tell them what was happening.

Ms Avella:

The night before I had started menstruating and I did not have any clothes, I did not have any
female products, I did not have anything, so I told Anna this and that is when she got very
upset.

Mr S. Cass Weiland:
She got very upset?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Was she speaking to these federal police officers in an animated fashion?

Ms Avella:
She was screaming at them.

Mr S. Cass Weiland:
Screaming?

Ms Avella:
Yelling and screaming and telling them how barbaric and horrible their treatment was and
that this was absolutely absurd.

Mr S. Cass Weiland:
‘What was their reaction?

Ms Avella:
They had cut the power to the ship, but they told me that I could take a shower, so I took a
freezing cold shower, and they told me that I was able to change my clothes.

Mr S. Cass Weiland:
You then changed into some new clothes?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Did you pack a few to take with you?

Ms Avella:
They allowed me to pack a bag and take it with me.

Mr S. Cass Weiland:

Let us talk for a couple more minutes about the search that was going on on day two. You
went around and did you see the results of the search in terms of what was happening to the
ship itself?

Ms Avella:
It was being ransacked. My cabin was torn to pieces. They took my personal belongings.

Mr S. Cass Weiland:
We actually have some pictures that the record is going to indicate were taken some time
after 2006. The ship was left like this. What is this first picture, if you could tell us?

Ms Avella:
That is the kitchen area. That is where we ate our meals.

Mr S. Cass Weiland:
Apparently they were searching for whatever in the cabinets in the kitchen, and this is how it
was left?

Ms Avella:
Yes.

Mr S. Cass Weiland:
What about the cabins themselves? What happened then in the cabins?

Ms Avella:

They were torn apart. My cabin specifically, they threw my clothes everywhere, they took my
computer, they took my camera, they started to take my suitcase until I told them that they
were just my clothes, so they left the clothes, but they took my computer and my camera.

Mr S. Cass Weiland:
You had just brought a computer from Denver?

Ms Avella:
It was my school computer, yes.

Mr S. Cass Weiland:
Do you remember what kind it was?
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Ms Avella:
It was a Dell laptop.

Mr S. Cass Weiland:
You say that they took a camera?

Ms Avella:
Yes, it was my brand new Nikon SLR camera.

Mr S. Cass Weiland:
Did you ever get that back?

Ms Avella:
No, nor my computer.

Mr S. Cass Weiland:
They never gave your computer back to you?

Ms Avella:
No.

Mr S. Cass Weiland:
They certainly did not give you your passport on that day, did they?

Ms Avella:
No, they did not.

Mr S. Cass Weiland.:

After this excellent search is completed, I am going to ask you what happened that night, but
before that, since patrimony is such a big issue — we are on day two now — did you see them
take any evidence of sunken treasure or anything that resembled something that could have
been taken from the sea?

Ms Avella:
I saw some rocks. They looked like maybe some concrete pieces. That was all I saw.

Mr S. Cass Weiland:

We have a picture that the Respondent introduced into evidence. It is Spain’s Annex 16, for
the record, and this is photograph number 7. We have tried to enhance this as much as we
can, because it is quite difficult to tell what we are looking at here. It appears that in the back
there are three rocks, as you say. Do any of these look familiar, or is it just impossible to
remember?

Ms Avella:
I never saw them take this picture. It might have been.

Mr S. Cass Weiland:
You might have seen them take one or two of these off the ship?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Do you think that this picture might possibly depict the entire group of artefacts that the
people on the Louisa are accused of collecting over a period of two years?

Ms Avella:
That is what I was told. That is what I know now.

Mr S. Cass Weiland:
So this photo 7 is possibly why we are here?

Ms Avella:
Apparently so.

Mr S. Cass Weiland:
What happened after they let you shower and change and the day wound down on day two?
What happened then?

Ms Avella:
They told me that they were taking me back to the cell.

Mr S. Cass Weiland:
You had been arrested, or at least detained, for two days by then?

Ms Avella:
This was day two of my detainment.

Mr S. Cass Weiland:
Did you see a judge?

Ms Avella:
No.

Mr S. Cass Weiland:
Did they talk about taking you to see a judge?

Ms Avella:
No.

Mr S. Cass Weiland:
Perhaps Spain does not have any rules about seeing a judge, but for the first two days there

was no judge?

Ms Avella:
No.

Mr S. Cass Weiland:
What was your reaction when they said, “Miss, we are going to take you back to jail”?
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Ms Avella:
I was hysterical, terrified and hysterical.

Mr S. Cass Weiland:
Was that because you knew what was coming, you had been there before?

Ms Avella:
Yes.

Mr S. Cass Weiland:
When you say that you were hysterical, were you crying?

Ms Avella:
Yes, very much so.

Mr S. Cass Weiland:
Was Miss Anna still around?

Ms Avella:
Yes.

Mr S. Cass Weiland:

When the police announced that they were taking you back to jail, after everything that she
had been doing on the day before and on that day to convince them that you were just a
bystander, what was her reaction?

Ms Avella:
She was very agitated. She was very upset and very angry.

Mr S. Cass Weiland:
Was she speaking to them in Spanish?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Was she explaining to them in their own language what your situation was?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Notwithstanding that, I take it that you went off to jail?

Ms Avella:
They took me to the hospital first actually.

Mr S. Cass Weiland:
They took you to the hospital?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Why did they take you to the hospital?

Ms Avella:
They took me there because they thought I would need a sedative because of how upset I
was.

Mr S. Cass Weiland:
They had to sedate you. That would be a healthy thing to do because you were so upset, in
their minds?

Ms Avella:
In their minds, yes.

Mr S. Cass Weiland:
You went to the hospital to be sedated after being arrested on charges that were never made
clear to you. What happened at the hospital?

Ms Avella:

One of the agents was with me in a hospital room. A doctor came in. Neither of them spoke
English. He asked me what was wrong. I could not tell him. I was not able to communicate
with them very well. He told me that I should take #Ais, and he handed me a small pill.

Mr S. Cass Weiland:
The police in their wisdom take you to a hospital to see a doctor who does not speak English,
and you are supposed to explain to the doctor why you are so upset?

Ms Avella:
Yes.

Mr S. Cass Weiland:
He gives you a pill anyway. Did it make you feel better?

Ms Avella:
It put me to sleep.

Mr S. Cass Weiland:
I guess that made the concrete floor a little more comfortable that night too?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Were you taken back to the same cell?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Had they by any chance put a bed in the cell or anything?

Ms Avella:
No.

Mr S. Cass Weiland:
It was the same concrete floor?

Ms Avella:
Yes.

Mr S. Cass Weiland:
The same pea coat?

Ms Avella:
Yes.

Mr S. Cass Weiland:
The same hole in the floor to relieve yourself?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Did they give you anything to eat?

Ms Avella:
They offered me a sandwich. I was not in a right capacity to eat. I did not accept it. I was just
exhausted at that point.

Mr S. Cass Weiland:
You got some sleep that night as a result of having had a pill?

Ms Avella:
Yes.

Mr S. Cass Weiland:
What happened on Friday morning?

Ms Avella:
On Friday morning I was taken to a courthouse and put in a cell in a courthouse.

Mr S. Cass Weiland:
Was that a courthouse in Cadiz, or do you not remember?
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Ms Avella:
It was in Cadiz, yes.

Mr S. Cass Weiland:
They take you from one jail cell to another jail cell?

Ms Avella:
Yes.

Mr S. Cass Weiland:
This is a jail cell in the courthouse building, like in the masonry or something?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Did they try to explain to you the purpose of the trip to the courthouse?

Ms Avella:
They did not. None of the agents spoke English. They were not able to communicate with
me.

Mr S. Cass Weiland:
You may have inferred, “Maybe I am going to see a judge, so I will finally get out of this
situation”?

Ms Avella:
Yes.

Mr S. Cass Weiland.:
Had you been able to call your father?

Ms Avella:
No.

Mr S. Cass Weiland:
You had not been able to call your father for three days?

Ms Avella:
The only time I was able to call him was when I was told to ask him for the combination to
the safe.

Mr S. Cass Weiland:
During this time, were the Hungarians also under arrest?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Mr Zsolt and Mr Sandor were also being imprisoned at least for this time?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
Were they at the courthouse with you on the third day, or did you see them?

Ms Avella:
I did not see them. I do not recall ever seeing them on that day, no.

Mr S. Cass Weiland:
You still had not had any female guards?

Ms Avella:
No.

Mr S. Cass Weiland:
Maybe the police force does not employ females. What happened at the courthouse? You saw
the judge and got a bail set like in a civilized country? What happened?

Ms Avella:

No. I was sitting in the jail cell. I met my lawyer for the first time that morning. He told me
that the judge was unable to see me that day and that I was going to be taken back to jail for
the weekend.

Mr S. Cass Weiland:
Maybe the judge was involved in another international patrimony conspiracy investigation.
He could not see you?

Ms Avella:
He could not see me.

Mr S. Cass Weiland:
That was Friday afternoon?

Ms Avella:
That was Friday.

Mr S. Cass Weiland:
If he could not see you, you were not going to get out of jail for the weekend, were you?

Ms Avella:
No.

Mr S. Cass Weiland:
You did not get out of jail, did you?

Ms Avella:
No.
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Mr S. Cass Weiland:
Where did the lawyer come from?

Ms Avella:
I am assuming that my father made some phone calls. I do not know.

Mr S. Cass Weiland:
A local lawyer appeared and at least gave you the word that after being in the holding cell
most of the day the judge was too busy?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Was that Judge de Diego Alegre whom Ms Forde mentioned earlier on?

Ms Avella:
Yes, that was his name.

Mr S. Cass Weiland:
I guess by then you are getting to be a real veteran going back to your jail cell?

Ms Avella:
Feel better?

Mr S. Cass Weiland:
No, a veteran. You were used to it. You must have felt no apprehension at all?

Ms Avella:
No, that certainly was not the case. I was extremely terrified. I did not know what was going
on.

Mr S. Cass Weiland:
On Friday at some time in the late afternoon you were taken back to the same cell that you
had been in for Wednesday, Thursday and Friday morning?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Was the condition of the cell the same?

Ms Avella:
Yes.

Mr S. Cass Weiland:

Mr President, I am watching my time a little bit. Would you just tell me when you would
prefer to take a break? This might be a natural spot, but I will be happy to keep going until
whenever you would prefer.
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The President:
I am sorry to tell you that we have almost reached the end of the morning session. It is very
close to one o’clock, so would you like to continue the examination this afternoon?

Mr S. Cass Weiland:
With pleasure. If that is your preference, that is fine.

The President:
The examination of the witness will have to be continued this afternoon. The hearing will be
resumed today at three o’clock. The sitting is now closed.

(Luncheon adjournment)
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PUBLIC SITTING HELD ON 4 OCTOBER 2012, 3.00 P.M.

Tribunal

Present:  President YANALI; Vice-President HOFFMANN; Judges MAROTTA RANGEL,
NELSON, CHANDRASEKHARA RAO, AKL, WOLFRUM, NDIAYE, JESUS,
COT, LUCKY, PAWLAK, TURK, KATEKA, GAO, BOUGUETAIA,
GOLITSYN, PAIK, KELLY, ATTARD, KULYK; Registrar GAUTIER.

For Saint Vincent and the Grenadines: [See sitting of 4 October 2012, 10.00 a.m.]

For the Kingdom of Spain: [See sitting of 4 October 2012, 10.00 a.m.]

AUDIENCE PUBLIQUE TENUE LE 4 OCTOBRE 2012, 15 HEURES

Tribunal

Présents : M. YANAI, Président ; M. HOFFMANN, Vice-Président ; MM. MAROTTA
RANGEL, NELSON, CHANDRASEKHARA RAO, AKL, WOLFRUM,
NDIAYE, JESUS, COT, LUCKY, PAWLAK, TURK, KATEKA, GAO,
BOUGUETAIA, GOLITSYN, PAIK, juges; Mme KELLY, juge;
MM. ATTARD, KULYK, juges ; M. GAUTIER, Greffier.

Pour Saint-Vincent-et-les Grenadines : [Voir I’audience du 4 octobre 2012, 10 heures]

Pour le Royaume d’Espagne : [Voir ’audience du 4 octobre 2012, 10 heures]

The President:
Good afternoon. We will now continue the examination of the witness, Ms Avella.
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Examination of Witnesses (continued)

MS ALBA AVELLA, EXAMINED BY MR S. CASS WEILAND (CONTINUED)
CO-AGENT OF SAINT VINCENT AND THE GRENADINES
[ITLOS/PV.12/C18/2/Rev.1, p. 1-8]

The President:
Ms Avella, you are still covered by the declaration that you made this morning.

Mr Weiland, before you continue, let me say the following. The interpreters and the
verbatim reporters have experienced some difficulties in following the examination of the
witness. Could I ask you both, Mr Weiland and Ms Avella, to speak more slowly and allow
for sufficient interpretation after the other finishes before continuing to speak. Thank you
very much for your co-operation.

Mr S. Cass Weiland:
Thank you very much for that reminder, Mr President. I actually mentioned that to Ms Avella
during the lunch break, and we will try and do better.

The President:
Thank you. Now you can continue.

Mr S. Cass Weiland:
Then I will proceed, Mr President.

Ms Avella, when we took our lunch break we had just had some testimony about your
having been sent back to the jail in Cadiz for the weekend of Saturday and Sunday,
February 4 and 5. Do you recall that?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Would you describe to the Court briefly what happened to you over the weekend?

Ms Avella:
Over the weekend I slept and cried a lot. I prayed. I was hoping that on Monday morning I
would be released.

Mr S. Cass Weiland:
Was there an opportunity over the weekend to call your father?

Ms Avella:
No, there was not.

Mr S. Cass Weiland:
I have been remiss this morning in not mentioning your mother and your efforts to talk to
your mother. Your mother was back in Colorado during this time — is that correct?

Ms Avella:
Yes, she lives in Denver.
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Mr S. Cass Weiland:
Was there some medical situation affecting your mother that heightened your own unease and
tension in terms of the entire experience?

Ms Avella:
Yes. My mother is very ill. She has her second round of breast cancer. She was involved in
her radiation and treatment while I was away.

Mr S. Cass Weiland:
You were not able to talk to her?

Ms Avella:
I was not able to talk to her, no.

Mr S. Cass Weiland:
In fact, were there any calls that you were able to make to anyone over the weekend?

Ms Avella:
No, I wasn’t able to make any phone calls.

Mr S. Cass Weiland:
Did they let you out of your jail cell at all?

Ms Avella:
No, they did not.

Mr S. Cass Weiland:
So there was nothing like a recreation period or anything?

Ms Avella:
No.

Mr S. Cass Weiland:
On Monday morning, 6 February, and you had now been in jail since 1 February, what
happened in terms of your relationship to the court process?

Ms Avella:
I was taken to the courthouse. I sat in a cell in the courthouse for a few hours, and then I was
brought out to the judge’s chambers and was met there by my lawyer and an interpreter.

Mr S. Cass Weiland:
Okay, so you now went to the judge’s office?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Judge Luis Diego Alegre happened to be working on Monday?
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Ms Avella:
Yes.

Mr S. Cass Weiland:
‘What happened in his office?

Ms Avella:

What happened was that my lawyer gave a statement to the judge asking for the release of my
passport, explaining that I had only been there a few days, that I had had no involvement in
what was going on. After he made his statement, the judge denied his request to return my
passport and said that I could be released from jail, but I was not allowed to have my passport
back.

Mr S. Cass Weiland:
Did the judge give any explanation as to why you, as essentially a foreign tourist, would be
deprived of your identification like that?

Ms Avella: .
He really had no explanation for me.

Mr S. Cass Weiland:
Were you prepared for that kind of a ruling?

Ms Avella:
No.

Mr S. Cass Weiland:
What was your situation as you left the courthouse on February 6? Did you have anywhere
to live?

Ms Avella:
I had nowhere to live. I had no money, just a few euros in my pocket that my father had given
me prior to him leaving. I had nothing, no cell phone, no identification, nothing.

Mr S. Cass Weiland:
You didn’t even have a driver’s licence?

Ms Avella:
I did not, no.

Mr S. Cass Weiland:
I take it that you had no job prospects!

Ms Avella:
No job prospects, no.

Mr S. Cass Weiland:

Despite being in the presence of some Spanish speakers for the last several days, your
Spanish, I presume, was not up to par.
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Ms Avella:
No, it wasn’t up to par.

Mr S. Cass Weiland.:
So you did not speak the language; you did not have any money; you did not have any place
to live, and you did not have any identification.

Ms Avella:
That is correct.

Mr S. Cass Weiland:
And the judge put you on the street in that situation.

Ms Avella:
Yes.

Mr S. Cass Weiland:
So what did you do?

Ms Avella:
Well, I went with my lawyer to his office. A friend of my father’s met me there and arranged
a hotel for that evening and gave me some money, and that was it.

Mr S. Cass Weiland:
So then at least you could start trying to obtain some way to call back to the United States.

Ms Avella:
Yes, I was able to speak with my mom, my sisters, my brother, back in Colorado.

Mr S. Cass Weiland:
What had become of the Hungarian crewmen, if you know?

Ms Avella:

The Hungarians met us as well after they had spoken with the judge. I presume - I didn’t see
them very much until after our release from jail, but a hotel and some money was provided
for them as well.

Mr S. Cass Weiland:
Who was providing the money to the Hungarians?

Ms Avella:
At the time I really didn’t know. I assumed it was my father or my father’s boss that helped to
provide that.

Mr S. Cass Weiland:
The Court has just heard that then you ended up in Spain for quite a while. Is that right?

Ms Avella:
Yes, that is correct.
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Mr S. Cass Weiland:
When was your passport returned to you?

Ms Avella:
My passport was returned on October 9, 2006.

Mr S. Cass Weiland:
Tell the Court what life was like in Spain without a job, any money to speak of or any
identification?

Ms Avella:
It was very lonely. My brother and my sister came out to visit me at one point. Other than
that, I spent a lot of time by myself.

Mr S. Cass Weiland:
Did you attempt to get the US Government to assist?

Ms Avella:
I did. My sisters tried calling the Embassy. I physically went to the Embassy. They told me
that because it was a legal matter that they could do nothing for me.

Mr S. Cass Weiland:
What about Mr Sandor and Mr Zsolt — were they also marooned?

Ms Avella:
I am sorry?

Mr S. Cass Weiland:
The two Hungarian crewmen, Mr Sandor and Mr Zsolt, were they in a similar predicament?

Ms Avella:
Yes, they were.

Mr S. Cass Weiland:
Was the Spanish lawyer giving you any indication as to how this might be resolved or when?

Ms Avella:

You know, he kept saying: “All this will be resolved in a couple of weeks.” A couple of
weeks turned into a couple of months. I would check in with him periodically, towards the
end of every month that I was there, and he kept telling me, “Oh, another thirty days, another
thirty days” and there was no success in the return of my passport at that time.

Mr S. Cass Weiland:
We have not talked a lot about your father since your arrest other than a call about the gun
closet. What was your dad trying to do during this time?

Ms Avella:

My dad was trying to help me. He was trying to be in touch with the lawyers at the time,
trying to put pressure on them to get my passport released. He was providing me with, you
know, fatherly support, and sending me money.
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Mr S. Cass Weiland:
Did there come a time when he actually came to Spain in an effort to help you exit the
country?

Ms Avella:
Yes.

Mr S. Cass Weiland:
Tell the Court about that.

Ms Avella:

There was a time when we had made arrangements — he had made arrangements with the
lawyer to meet him and try and speak with him. I spoke with him briefly and I informed him
that I didn’t think that it was the best idea because if he came back to Spain I was scared that
he was going to be arrested as well.

Mr S. Cass Weiland:
Do you think that was part of the reason you were still there?

Ms Avella:
I did think that was part of the reason.

Mr S. Cass Weiland:
So they could entice him back?

Ms Avella:
I do feel that was, like, part of their reasoning, yes.

Mr S. Cass Weiland:
Well, he did come back and he did get arrested, so you were right. Tell the members of the
Tribunal in so far as you know what happened when he came back to try to help you.

Ms Avella:

I know that he came back to try and help me. From what I heard from his lawyer, he was
trying to go back to the United States to further assist me in my situation, and was then
arrested.

Mr S. Cass Weiland:
Did he actually see you when he was in Spain and when he came back?

Ms Avella:
No, he didn’t.

Mr S. Cass Weiland:
Why not?

Ms Avella:

I told him that I thought the Guardia Civil was following me around. I had recognized a
couple — while my brother was visiting we were sitting in a restaurant, eating, and I had
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recognized one of the officers sitting at the same restaurant. When I saw him and recognized
him he left very quickly, and I thought that they were following us. I thought that they were
keeping surveillance on me, and so I told him that.

Mr S. Cass Weiland:
You told you are dad that?

Ms Avella:
Yes.

Mr S. Cass Weiland:
If he got arrested he would not be in a position to help you, I guess.

Ms Avella:
Right.

Mr S. Cass Weiland:
So as far as you know he was arrested on some kind of warrant when he reached Lisbon?

Ms Avella:
Yes.

Mr S. Cass Weiland:
We will hear from your father so I will not pursue that with you, but you mentioned another
lawyer became involved.

Ms Avella:

At the time another lawyer was put into contact with me from Madrid. He and his wife came
down to El Puerto where I was living, and I met them for dinner. He informed me of what
happened to my dad, and he informed me that because they had now arrested my father that
he was very confident that my passport would be released back to me.

Mr S. Cass Weiland:
In what month was that?

Ms Avella:
That was May of 2006.

Mr S. Cass Weiland:
You said you did not actually get your passport until October.

Ms Avella:
That is correct.

Mr S. Cass Weiland:
So your father was arrested and in jail in May 2006, and you were living a hand-to-mouth
existence?

Ms Avella:
Yes, absolutely. I was living very minimally during that time.
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Mr S. Cass Weiland:
What about the money that you did have. Was that coming from the ship-owner?

Ms Avella:

Yes, it was. I would receive a Fedex package with some euros in it. [ wasn’t able to go to
Western Union. I wasn’t able to go to a bank or anything. I had no form of identification so
we had to deal strictly with cash. I wasn’t able to put a deposit down on an apartment or
anything like that; so that’s why I had to have assistance from other people to help me.

Mr S. Cass Weiland:
So the ship-owner literally had to send you currency.

Ms Avella:
Correct.

Mr S. Cass Weiland:
And he also sent currency for the Hungarians?

Ms Avella:
Yes, that is correct.

Mr S. Cass Weiland:
The Hungarians had actually been hired by the ship management company, not by the ship-
owner — is that right?

Ms Avella:
I guess so. I don’t know.

Mr S. Cass Weiland:
So there came a time in October that you were able to pick up your passport. Was there any
explanation as to why the court finally released your passport?

Ms Avella:
No. I didn’t even meet with anyone. I literally walked into the courthouse with my lawyer
and a secretary had me sign a piece of paper, and he handed me my passport.

Mr S. Cass Weiland:
That was what day in October?

Ms Avella:
October 9.

Mr S. Cass Weiland:
What day did you leave Spain?

Ms Avella:
October 10.
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Mr S. Cass Weiland:
Was there some other restriction on you when you were in Spain without your passport?
Were you supposed to report in or something?

Ms Avella:
I 'had to check in every fifteen days to the court and get a stamp on a piece of paper.

Mr S. Cass Weiland:
How did that work? You mean you physically had to go to the courthouse?

Ms Avella:

Yes, I had to physically go to the courthouse. I had to meet — I guess it would be similar to a
probation officer of some sort over in the United States. That is what I was comparing it to. I
had to check in with him and he had to sign off on my piece of paper that I had.

Mr S. Cass Weiland:
You said you did spend some time in Madrid during all of these months.

Ms Avella:

I did. My father’s lawyer and his wife kind of took me under their wing and invited me up to
Madrid to stay with them for a while, and Juan was nice enough to take me to the courthouse
in Madrid and check in there.

Mr S. Cass Weiland:
So you were able to do it in Madrid if you happened to be staying there.

Ms Avella:
Yes.

Mr S. Cass Weiland:
I wanted to ask you about the consequences of your unexpected forced time in Spain. What
happened to your job that you had left for a vacation for two weeks?

Ms Avella:
I lost both my jobs. I lost my credits at my college. I was forced to resign from school and I
was sued by my room-mate for not paying rent and for breaking the lease on the apartment.

Mr S. Cass Weiland:
So you had a room-mate in Denver; you go off for a couple of weeks’ vacation; you don’t
return; she was stuck with the rent; she actually sued you for the back rent, your share.

Ms Avella:
Yes. When I returned to the United States I was served with papers of a civil law suit against
myself.

Mr S. Cass Weiland:
What about your jobs? You say you were terminated from your jobs.

Ms Avella:
Yes, I was terminated from both my jobs.
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Mr S. Cass Weiland:
Where did you live when you got back?

Ms Avella:
[ moved in with my mother.

Mr S. Cass Weiland:
Were you able to enroll back in college?

Ms Avella:
I was not. October was the middle of the semester. I had to wait until the following spring to
re-take and re-do all of my classes that I had missed.

Mr S. Cass Weiland:
Ms Avella, based on what you have told us do you think that you are entitled to some
compensation or reparation for what has happened to you?

Ms Avella:
I feel that I am, yes.

Mr S. Cass Weiland:
Do you feel that the Government of Spain was responsible for what happened to you?

Ms Avella:
I do, yes.

Mr S. Cass Weiland:
To your knowledge were you ever charged with any crime?

Ms Avella:
Not to my knowledge. To this day I still don’t know what the charge was. I was never given
an explanation.

Mr S. Cass Weiland:
That is all the questions I have, Mr President.

The President:
Under article 80 of the Rules of the Tribunal a witness called by one Party may also be
examined by the other Party.

Therefore, I ask the agents of Spain whether the Respondent wishes to cross-examine the
witness. I give the floor to the Agent of Spain to cross-examine the witness.
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MME ALBA AVELLA, CONTRE-INTERROGEE PAR MME ESCOBAR HERNANDEZ
AGENT DE L’ESPAGNE
[ITLOS/PV.12/C18/2/Rev.1, p. 8-15; TIDM/PV.12/A18/2/Rev.1, p. 9-16]

Mme Escobar Herndndez :
Merci, Monsieur le Président. J'espére que maintenant vous pourrez suivre l'interprétation,
Madame. Je parlerai trés lentement pour faciliter l'interprétation et que vous puissiez étre siire
que vous avez bien compris tout ce que je vais dire et pour vous faciliter votre témoignage.

Avant de commencer mon contre-interrogatoire, j'aimerais trés sincérement vous
remercier de votre témoignage. Je veux vous remercier pour étre venue ici depuis les Etats-
Unis, vous avez pris du temps pour venir devant ce Tribunal, tenant compte qu'il y a des
éléments dans la procédure qui, d'aprés la Partie demanderesse, Saint-Vincent-et-les
Grenadines, sont en relation avec votre détention a Cadix. Alors je vous remercie trés
sincérement et surtout, je vous remercie parce que vous avez accepté 1'énorme responsabilité
prise par tout témoin et par tout expert de préter témoignage ou de faire des déclarations sous
serment, tenant compte du fait que dans les Etats démocratiques, le serment devant un
tribunal est quelque chose de trés important, de trés sérieux et que, bien sir, préter serment
devant un tribunal en Espagne comme aux Etats-Unis est tellement important que je suis sire
que vous connaissez trés bien cela. Alors, je vous remercie trés sincérement d'avoir pris la
décision de venir ici et d'étre consciente que vous étes sous serment.

Je vais essayer de vous poser certaines questions qui sont en relation avec l'interrogatoire
qui a été déja fait par M. Weiland. Est-ce que vous pouvez nous dire quel est le jour de votre
arrivée a Cadix ?

Ms Avella:

I arrived at the end of January. I can’t remember the exact date. I believe it was the 29" or
30"™ — I am sorry, the 27™ or 28" of January — perhaps the 25", I can’t remember the exact
date, but it was the last week of January.

Mme Escobar Herndndez :
Vous ne vous rappelez pas la date exacte, mais, approximativement, vous diriez que vous étes
arrivée a quelle date ?

Ms Avella:
I would say January 26, January 25, January 26 — something like that.

Mme Escobar Herndndez :

Vous étes arrivée a Cadix pour rencontrer votre pére. J'imagine qu’il y avait longtemps que
vous ne l’aviez pas rencontré car il était en Espagne. J'imagine aussi que vous avez été
choquée par le fait qu'il a di quitter 'Espagne tout de suite, et pas seulement choquée,
j’imagine ; j’essaie de me mettre & votre place, peut-étre méme dégue de ne pas pouvoir
partager avec votre pére votre séjour en Espagne. C'est cela ?

Ms Avella:
Yes, very disappointed.

Mme Escobar Hernandez :

Vous avez dit que votre pére a été obligé de quitter I’Espagne car votre grand-mére est
devenue malade et qu’il a été obligé de partir vers les Etats-Unis pour s’occuper de sa mére.
C’est vrai, ¢a ?
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Ms Avella:
Yes, that was the case.

Mme Escobar Herndndez :
Merci. Est-ce que vous vous pouvez rappeler si & un certain moment & Cadix vous avez
déclaré que votre pere était parti pour Texas pour participer a un projet dont vous ne
conaissez pas le contenu ?

Ms Avella:

He said that he was going to take care of his mother and there were a few things that he had
to take care of while he was there as well, a few other things. He didn’t go into detail about it
so I don’t know what it entailed.

Mme Escobar Herndndez :
Alors le fait que votre pére est parti pour les Etats-Unis, ce n’est pas seulement li¢ au fait que
votre grand-mére est tombée malade ?

Ms Avella:
Yes, I guess so.

Mme Escobar Herndndez :
Votre grand-mére est tombée malade.

Ms Avella:
Well, as I said before, my grandmother was ill. He went back to help tend to her and said he
had a couple of other things he had to take care of while he was there.

Mme Escobar Herndndez :

Lors de I’interrogatoire, vous avez fait une déclaration devant les autorités espagnoles, les
avez-vous informées du fait que votre pére était parti parce que votre grand-mére est tombée
malade ?

Ms Avella:
I don’t remember what I said.

Mme Escobar Herndndez :
Merci beaucoup, Madame. Vous étes arrivée a la date que vous avez signalée d'une fagon pas
tellement claire, pas tellement précise. Quand votre pere est-il parti pour les Etats-Unis ?

Ms Avella:
It was two or three days after I arrived.

Mme Escobar Herndndez :

Est-ce que votre pére vous a laissé entre les mains d’une personne de confiance en Espagne
qui devait s’occuper de vous, en tenant surtout compte du fait que c'était la premiére fois que
vous étiez en Espagne, que vous n'aviez quitté les Etats-Unis qu'une seule fois ? Vous avez
dit, si je me souviens bien de votre déclaration préalable, que vous avez passé un mois en
Suéde quand vous étiez dgée de 14 ans ou quelque chose comme cela. Donc, vous ne
connaissiez pas du tout l'espagnol et votre pére était obligé de quitter subitement le pays ?
Vous a-t-il laissée entre les mains de quelqu'un de confiance ?
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Ms Avella:

He left me with the two Hungarian crewmen. Alex, as I said before, was a very nice man,
very fatherly to me, as well as Anna, the friend that spoke Spanish and was just a few years
older than myself; he also informed her to look after me.

Mme Escobar Herndndez :

D'accord. Vous nous avez dit, si je me souviens bien, que les membres de 1'équipage de
nationalité hongroise ne parlaient pas du tout espagnol. Comment pouvaient-ils vous aider
pour votre séjour sur le territoire de 1'Espagne, pour vous aider & organiser vos cours de
langue espagnole, etc., chez nous ?

Ms Avella:

They did not have to organize my Spanish classes. They were already organized for me.
Anna, as I said before, was fluent in Spanish and was able to meet me every morning or help
take me back from Spanish class if Alex was unable to pick me up, but Alex was there to
drive me to class and pick me up from class and help cook me dinner.

Mme Escobar Herndndez :
D'accord. Alors, quelle était votre relation avec Mme Anna ? Excusez-moi, je ne prononce
pas bien le nom de famille. Je dirai simplement Anna pour faciliter les choses.

Ms Avella:

I just met her prior to my father leaving, and she was just a nice girl, fluent in Spanish, she
had lived in El Puerto for a while so she knew the town and a few friends there that she
would take me to a couple of bars, a restaurant, throughout that time.

Mme Escobar Herndndez :
Ou avez-vous fait la connaissance d’Anna ?

Ms Avella:
I just met her after I enrolled in my Spanish class, probably the day after I arrived in Spain. I
cannot remember the exact time but I think within one or two days of my arrival.

Mme Escobar Herndandez :

Vous venez de nous dire que votre pére est allé vous chercher a 'aéroport, a Jerez, l'aéroport
le plus proche de Cadix. Je comprends trés bien qu’il est allé vous chercher, mais apres,
qu'avez-vous fait ce jour-la ?

Ms Avella:

We went back to the ship, I dropped off my suitcase, we spent some time with Alex and
Zsolt, we went and enrolled in my Spanish class and had dinner. I think I met Anna that night
for dinner. I believe that it was either the first night or the second night that I met Anna for
dinner with my father.

Mme Escobar Herndndez :

Et a partir de ce moment-la, Anna est devenue votre point de contact en Espagne. Est-ce cela
ou je me trompe ?
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Ms Avella:
Yes.

Mme Escobar Herndndez :

Au moment out M. Weiland vous a posé la question sur votre déposition, votre témoignage
devant le juge national, vous avez dit que Mme Anna vous avait porté assistance, en tant
qu'interpréte, devant le juge national. Vous venez de le dire. Si je ne me trompe pas, mais je
peux me tromper, Monsieur le Président, et je parle sous votre haute autorité, bien siir, vous
avez dit que vous aviez fait la connaissance de Mme Anna ce jour-1a ? C'est-a-dire au moins
10 jours apres la date de votre arrivée, si je fais un calcul, proche de la date de l'arrivée et de
la date ou s'est produite l'entrée du « Louisa », la date & laquelle vous avez été détenue par la
Guardia Civil, etc.

Ms Avella:

I did not meet her ... She was not my interpreter with the judge. I was appointed an interpreter
with the judge. I met Anna ... Anna was helping me interpret when the Guardia Civil was on
the ship after it was seized.

Mme Escobar Hernandez :

Peut-étre est-ce 1a mon erreur. Vous avez dit qu'elle a été votre interpréte au moment ot vous
aviez prété déclaration devant la Guardia Civil et que c’est & ce moment que vous avez fait la
connaissance de Mme Anna.

Ms Avella:
No, I met her prior to that.

Mme Escobar Herndndez :
C'était une personne que vous connaissiez bien, qui était la personne de confiance de votre
pere lors de votre séjour en Espagne ?

Ms Avella:
I do not understand the question. I am sorry.

Mme Escobar Herndndez :

Je répéte. J'essaie de le présenter de fagon plus facile pour que vous puissiez le comprendre.
Vous avez fait la connaissance d’Anna tout de suite quand vous étes arrivée en Espagne, a
Cadix. Aprés ce moment, elle est devenue une personne de confiance pour vous, qui a été en
charge de votre séjour en Espagne, de votre présence en Espagne, surtout apres le départ de
votre pere d'Espagne. Est-ce cela ?

Ms Avella:
Yes, that is correct.

Mme Escobar Herndndez :

Merci, Madame. Pourriez-vous nous dire ol vous avez ¢té logée dans Cadix jusqu'au moment
ou le juge compétent a ordonné I’immobilisation du bateau « Louisa » ? Quel a été votre
logement a Cadix jusqu'au moment ou le bateau « Louisa » a été¢ immobilisée ?

Ms Avella:
I was staying on the boat, on the Louisa, prior to it being seized.
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Mme Escobar Herndndez :
Etes-vous stire d’avoir toujours séjourné a bord du « Louisa » jusqu'au moment ot le bateau a
été saisi ? Pouvez-vous le confirmer ?

Ms Avella:
Yes, that is correct.

Mme Escobar Herndndez :

Vous souvenez-vous si, dans les déclarations que vous avez faites en Espagne, vous avez
affirmé que vous ne séjourniez pas dans le « Louisa », mais chez Mme Anna, avec 'adresse
80 porte de Santa Maria, Cadix, et que dans le bateau, vous n'aviez fait que laisser vos
bagages et toutes vos affaires ?

Ms Avella:

The Guardia Civil had asked me for an address for where I was staying. I did not know what
the address was for the Louisa. It was a boat, so I did not have any address to give them, so
Anna provided her address as a local address to use as a place of residence. I stayed with her
maybe one night as a friendly sleep-over but I mostly slept on the boat.

Mme Escobar Herndndez :
Vous étes slire que la Guardia Civil vous a demandé tout simplement une adresse pour la
communication ou que la Guardia Civil vous a demandé ou vous habitiez ?

Ms Avella:

They asked me if I was staying on the boat. I said yes, and they asked me if I had stayed on
the boat, and I said that I was staying there and that I had occasionally stayed with Anna. I
think one night was all I stayed with her.

Mme Escobar Herndndez :
Vous en étes slire ? Vous pouvez le confirmer devant le Tribunal ?

Ms Avella:
Yes. I cannot remember exactly what I said to the Guardia Civil.

Mme Escobar Herndndez :

En tout cas, vous avez fait une déclaration devant la Guardia Civil. Vous avez été soutenue
par un avocat. Je reviendrai plus tard sur cela. Vous avez signé l'acte du témoignage. Vous ne
pouvez pas vous rappeler ce que vous avez dit exactement a la Guardia Civil ?

Ms Avella:
My lawyer was never around when the Guardia Civil was interrogating me, so that is
inaccurate. I was never approached by the Guardia Civil with my lawyer present.

Mme Escobar Herndndez :
Etes-vous siire de ce que vous venez de dire ?

Ms Avella:
Yes. I cannot remember. It was such a long time ago.
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Mme Escobar Herndndez :
En tout cas, avez-vous eu un avocat avec vous lors de la deuxiéme déclaration devant le
juge ?

Ms Avella:
I only made one statement to the judge, and yes, my lawyer was present at that time.

Mme Escobar Herndndez :
Pouvez-vous vous rappeler ce que vous avez dit a ’occasion de votre déclaration et de votre
témoignage devant le juge ?

Ms Avella:
I do not remember what exactly was said. It was an extremely emotional time. I do not
remember what was said.

Mme Escobar Herndndez :

Je vous comprends. Merci. Laissez-moi vous poser une autre question. Puis je reviendrai sur
la période de détention, etc. Vous nous avez dit d'abord que votre pére était ingénieur,
mécanicien. Pouvez-vous nous dire exactement quelle était la profession de votre pére, a
1'époque bien siir ?

Ms Avella:
I understood him to be a mechanic, helping on the boat for mechanical purposes. I did not
really discuss with him the details of his job description.

Mme Escobar Herndndez :
Bien. C'est ce que vous avez déclaré devant la Guardia Civil ?

Ms Avella:
I do not remember what I told the Guardia Civil. They were extremely intimidating. There
were a lot of them around. I cannot recall what I said to them.

Mme Escobar Herndndez :

C'est dommage, car votre témoignage serait trés intéressant et trés important pour le Tribunal
si vous pouviez vous souvenir de ce que vous avez fait et dit dans le processus a Cadix. Mais
je laisse cela. Pourriez-vous nous dire quelle était, si vous en aviez connaissance, la relation
entre votre pére et M. Foster, et comment votre pére a fait la connaissance de M. Foster, ou
au contraire, comment M. Foster a fait la connaissance de votre pére ?

Ms Avella:

My father knew Mr Foster from after the time I had already left home. I had moved down to
Denver after I graduated high school and my father had taken himself to Texas, and that is
where he met him and worked for him. I do not know what exactly he did for him.

Mme Escobar Herndndez :
Vous ne savez pas comment a commencé la relation entre votre pére et M. Foster ?

Ms Avella:

My father was a house builder in Steamboat. I believe that he was continuing on with that in
Texas. I believe that that is how they met. I believe he helped build a house for Mr Foster.
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Mme Escobar Herndndez :
Vous souvenez-vous avoir déclaré cela devant les autorités espagnoles ?

Ms Avella:
I may have. I do not recall.

Mme Escobar Herndndez :

Merci. Mais j'ai un petit doute. Pour étre slire de ce que vous venez de déclarer : votre pére
était ingénieur, votre pére était mécanicien, votre pére travaillait sur les bateaux ou votre pére
était constructeur ? Son travail principal était la construction de batiments et est-ce a ce titre
qu'il est entré en contact avec M. Foster ?

Ms Avella:
Yes. I am sorry. I am not sure I understand what the question is.

Mme Escobar Herndndez :

Vous avez dit que votre pére était ingénieur. Vous avez dit que votre pére était mécanicien —
je n’ai pas de doute sur ce point.. Vous l'avez dit. Maintenant, vous venez d’indiquer que
votre pére était aussi constructeur de batiments et qu'il avait bati méme une maison pour
M. Foster ; que c'est lors de la construction de ce batiment, de cette maison pour M. Foster,
qu’ils sont entrés en contact. Ma question est la suivante : quelle est l'activité de votre pére ?
11 était constructeur, ingénieur, mécanicien ? Que faisait-il dans le bateau « Louisa » ?

Ms Avella:

At the time in Steamboat he was a house builder. Prior to that he built boats down in Florida,
where we lived prior to moving to Steamboat. He is educated in many different fields, so yes,
he is all three essentially. At the time when we lived in Steamboat he was a house builder.

Mme Escobar Herndndez :
Vous rappelez-vous si vous avez dit quelque chose a cet égard a Cadix ?

Ms Avella:
They never ... They asked me where my father was. I do not remember them asking me what
his profession was. I do not recall that question coming from the Guardia Civil.

Mme Escobar Herndndez :

Prenez votre temps, prenez votre temps. Pouvez-vous vous souvenir si vous avez fait une
déclaration, si on vous a posé des questions a cet égard ou si jamais vous avez fait une
déclaration a cet égard. Prenez votre temps, nous ne sommes pas pressés.

Ms Avella:
At the time they were asking me a lot of questions about things that I had no idea about. As
the passport stated, as I stated, I had only been there a few days. I did not know why they
were asking me these questions. They were extremely abrasive with me, extremely
intimidating to me. I cannot remember what exactly word for word question was asked to me.
I am sorry.
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Mme Escobar Herndndez :

Vous venez de dire que vous étiez tellement nerveuse, tellement soucieuse, je ne veux pas me
tromper mais vous avez méme dit, dans votre déclaration préalable, que vous étiez dans une
situation d’hystérie a cause de votre détention et de la situation dans laquelle vous étiez a
Cadix. Je peux comprendre qu'une jeune fille qui est en dehors de son pays, qui est détenue
dans le cadre d’une procédure pénale, peut étre en situation de nervosité. C'est normal.
Pouvez-vous me dire quelque chose ? Pensez-vous qu'un citoyen espagnol, a 20 ans, a peu
pres le méme dge que vous aviez au moment de votre détention a Cadix, serait dans les
mémes conditions de... Comment dire ?... Ne serait pas siir..., se considérerait pressé. Se
considérerait dans une situation d'insécurité, si vous me permettez de le dire, si le FBI le
détenait a Denver par exemple?

Ms Avella:
OK.

Mme Escobar Herndndez :
Vous voulez que je répéte ou vous avez compris ?

Ms Avella:
Can I imagine a person in a similar situation? If that is what you are asking, yes.

Mme Escobar Herndndez :
Serait-il dans la méme situation s'il se trouvait & Denver, au Bureau fédéral d'investigation et
que le FBI délivrait un acte de détention et commengait une procédure ?

Ms Avella:

It would not be the same situation. I was not offered a lawyer, I was not offered a phone call,
I was not offered anything like that, I was not read any charges against me, so no, that would
not happen in the States with the FBI. No.

Mme Escobar Herndndez :
Pour vous, la situation serait tout a fait différente ? Une espagnole se rend aux Etats-Unis,
elle est détenue par le FBI, et elle ne sera pas en situation d'insécurité ni d'incertitude ?

Ms Avella:

I am sure they would be, but they would not have been treated the same way that I was
treated by the Guardia Civil. I think that it would have been quite different. The same
emotions would probably be there but I do not think that the FBI would have acted the same
as the Guardia Civil.

Mme Escobar Herndndez :

Pensez-vous que l'autorité policiére qui, en Espagne, a la compétence pour exercer les
fonctions de police judiciaire, qui est toujours chargée des enquétes de détention des
personnes, de contrdle des frontiéres, de contrdle des immigrants, etc. Pensez-vous que la
Guardia Civil n'a pas un niveau suffisant pour étre considérée comme une institution
d'investigation semblable a ce que pourrait étre le FBI ? La situation serait pire ? N’a-t-elle
pas la capacité, les instruments pour réagir ?

Ms Avella:
1 do not know.
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Mr Weiland:

Excuse me, Mr President. I have to object to questions that would be obviously beyond the
competence of the witness. There is no predicate to show that she would be familiar with FBI
practices. There is no predicate to know that she would have anything to do with the Guardia
Civil practices other than what she experienced. I also object to the question because it was a
triple, compound question and totally unfair and indecipherable.

The President:
May I ask the Agent of Spain to reformulate your question.

Mme Escobar Herndndez :

Bien, Monsieur le Président. Je vais reformuler la question, si vous me le permettez. Mais en
tout cas, ce n'est pas moi qui ai posé la question de la relation et la comparaison entre la
Guardia Civil et le Bureau fédéral d'investigation aux Etats-Unis. Cela a été le témoin elle-
méme. Je m’y réfere. Je vais reformuler la question.
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Mme Escobar Herndndez :

Pourriez-vous me répondre tout simplement ? Pensez-vous, Madame, que d'apres votre
connaissance, votre expérience, je n'appelle pas une réponse d'un technicien, parce que vous
&tes ici en tant que témoin. C'est pour dire les faits et ce que vous pensez des faits. C'est ce
que je veux vous poser. C'est pourquoi vous étes ici. Pensez-vous, Madame, qu'un citoyen
espagnol dans les mémes conditions, qui est détenu a Denver par le FBI aurait plus de droits
pour garantir sa liberté et sa sécurité qu'un citoyen des Etats-Unis chez nous, d'aprés 'activité
de la Guardia Civil ? C'est une question.

Ms Avella:
Yes.

Mme Escobar Herndndez :

Merci. Vous avez fait, pendant votre déclaration préalable, référence a plusieurs reprises au
fait que vous aviez des problémes a pouvoir comprendre, & pouvoir communiquer avec la
Guardia Civil, avec les personnes qui étaient entrées en contact avec vous pendant et aprés la
détention, car personne ne connaissait 1'anglais ou parlait un anglais un peu, j'essaie de me
rappeler ce que vous avez dit, « broken English ». Pouvez-vous le confirmer ?

Ms Avella:

Yes, they spoke broken English. The Guardia Civil spoke barely English. The gentlemen that
were in suits from Madrid spoke some English, again, not extremely strong English but they
spoke some.

Mme Escobar Herndndez :

Merci. Je reviendrai aprés sur le fait de l'interpréte. Mais je vais vous poser une question. Je
peux comprendre que du fait que l'anglais est votre langue maternelle, vous aviez des
difficultés a communiquer en Espagne avec des personnes qui parlent notre langue. Cette
situation serait-elle différente pour un espagnol détenu aux Etats-Unis, et qui ne parlerait que
l'espagnol ?

Ms Avella:
I do not know. I guess not.

Mme Escobar Herndndez :
Vous ne le savez pas mais vous pensez que non ?

Ms Avella:

I think they would probably have a hard time understanding but, again, I do not know how it
would work over in the United States. I do not know how that works, if they would have
brought in an interpreter right away or if they would have just spoken to them and
interrogated them in English. I have no idea.
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Mme Escobar Herndndez :

Merci beaucoup. Lorsque vous avez été détenue, vous avez dit que vous n'aviez vu le juge
que quelques jours apres, que la Guardia Civil était devant vous et que ¢’était le seul contact
que vous aviez avec les autorités espagnoles. On est allé vous chercher a la sortie de votre
cours d'espagnol. Vous avez dit que vous aviez ét¢ amenée au navire. Apres, vous avez
assisté a ’arraisonnement et aux perquisitions du « Louisa» et, les jours suivants, aux
perquisitions du « Gemini », qui était en cale séche a ce stade. Vous souvenez-vous s'il y
avait quelqu'un de plus avec la Guardia Civil ?

Ms Avella:
No, there was no one, and [ was never taken to the police station on that first day. I was taken
back to the Louisa, and it was just two agents from the Guardia Civil.

Mme Escobar Herndndez :
C’est tout — deux agents seulement ?

Ms Avella:
Who picked me up and brought me back to the Louisa, yes, it was two agents.

Mme Escobar Herndndez :

Vous souvenez-vous si, au moment ot vous avez été a bord du « Louisa » et le moment de la
perquisition, le jour suivant quand s'est produite la perquisition du « Gemini III », vous
souvenez-vous si le secrétaire judiciaire — j'emploie les mots en espagnol, mais cela équivaut
a un greffier du tribunal — si le secrétaire judiciaire ou le greffier était & ce moment-la a bord
du « Louisa » et du « Gemini » alors que y vous étiez?

Ms Avella:
The judiciary assistant, no, there were just the Guardia Civil agents and, like I said, the
gentlemen in suits from Madrid who took me over to where the Gemini was.

Mme Escobar Herndndez :

Je vous prie encore d'essayer de vous rappeler ce qui s'est passé ce jour-1a car vous étes sous
serment.
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Mr Weiland:
I object to this lawyer continually lecturing the witness about being under oath. It is improper
to continue to remind the witness that she is under oath, and I strongly object to it.

The President:
Do you have the interpretation, Ms Escobar Hernandez?

Mme Escobar Hernadndez :
L'interprétation se fait en méme temps que M. Weiland s’exprime. Pouvez-vous répéter, je
vous en serais trés reconnaissante.

The President:
Ms Escobar Hernandez did not get the interpretation. She heard your statement and the
interpretation at the same time. Would you please repeat your point?

Mr Weiland:

I am happy to do so, Mr President. I think Ms Escobar Hernandez speaks very adequate
English, but just so that the record is clear, I am objecting. I allowed her to try to lecture the
witness at the outset about the importance of the oath. That in itself is improper, but now she
continues to do that. It is an improper technique of interrogating a witness and I strongly
object to her continually referring the witness to the fact that she is under oath. It is meant to
imply that she is giving deceitful answers and I object to it. It is improper.

The President:
Thank you, Mr Weiland.

Ms Escobar Hernandez, when you refer to the witness being under oath, what do you
mean exactly? Are you referring to the declaration that she made here or in the Spanish
court?

Mme Escobar Herndndez :

Merci, Monsieur le Président, pas tout & fait. Dans ma premiére intervention, lorsque j’ai dit
au témoin qu'elle est sous serment, c'est pour la remercier trés vivement de la responsabilité
qu'elle accepte. Ce n'est pas mon intention de faire pression sur le témoin. Clest tout
simplement pour constater un fait qui est trés important dans le systéme judiciaire espagnol et
dans d'autres systémes judiciaires et, bien sr, devant le Tribunal international du droit de la
mer.

Je ne fais pas référence constamment, dans mon interrogatoire, au fait que madame est
sous serment. Je ne l'ai dit qu'une seule fois. Je l'ai dit parce que c'est utile pour le Tribunal,
tout simplement. Quand je fais référence au serment, je me référe tout simplement au serment
qu'elle a prété ce matin devant cet honorable Tribunal. C'est tout. Si vous préférez que je ne
fasse pas référence a cela, je peux garder le silence, mais c'est un fait qu'elle a prété serment.
Je n’essaie que de l'aider et, bien sir, de rappeler ce fait et de lui demander de se le rappeler.
C’est tout, Monsieur le Président, je n'ai aucune autre intention. En tout cas, Monsieur le
Président, je me permets de dire que nous sommes dans une procédure dans laquelle la
déclaration d'un témoin se base sur l'interrogatoire de la partie qui appelle le témoin, le
contre-interrogatoire, et il serait possible que le témoin soit 4 nouveau interrogé. Jamais je
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n'ai essayé d'intervenir au moment ou le co-agent de Saint-Vincent-et-les Grenadines était en
train de poser des questions. C'est ce que je voulais dire, Monsieur le Président. Si vous ne
voulez pas que je me réfere au serment, pour moi ce n'est pas nécessaire, cela figure au
proces-verbal de la session.

The President:
I think it is very clear that she is still covered by the solemn declaration that she made this
morning, so I do not think it is necessary to repeat it.

Mme Escobar Herndndez :
Alors, je ne le ferai pas, Monsieur le Président.
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Mme Escobar Herndndez :

Je reviens a la question que je venais de vous poser. Vous souvenez-vous si, lors de la
perquisition, au moment ou vous avez été détenue, il y avait un greffier, un secrétaire
judiciaire ? Y avait-il une commission judiciaire en charge de cette activité ou tout
simplement y avait-il seulement des agents de la Guardia Civil ?

Ms Avella:

Again, two police officers picked me up. We were taken to the Louisa. There were many
people around. Nobody showed me any badge, nobody identified themselves as a judicial
supervisor, so I do not know.

Mme Escobar Herndndez :
Merci, Madame.

Au moment ol vous avez été détenue par la Guardia Civil, les agents de la Guardia Civil,
vous ont-ils lu votre droit constitutionnel, vos droits fondamentaux d'aprés la Constitution
espagnole ?

Ms Avella:
They did. They read me my rights while we were observing the Gemini. Anna was there and
she interpreted them for me.

Mme Escobar Herndndez :
Merci.

vez-vous été informée que v i i ille ?
Avez-vous été inft € que vous pouviez communiquer avec quelqu'un de votre famille ?

Ms Avella:
I do not remember what the rights were. They may have said that, but I was not offered the
opportunity to do so.

Mme Escobar Herndndez :
Avez-vous été informée que vous aviez le droit de nommer un avocat ?

Ms Avella:

I believe that those rights were read to me, yes. Again, I was extremely emotional and I was
not really listening when he was reading me those rights, because I was shocked that I was
being arrested. I do not remember.

Mme Escobar Herndndez :

Avez-vous été informée que vous aviez le droit de passer un examen médical pour garantir
votre situation personnelle devant un hdpital ou un médecin en Espagne ?
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Ms Avella:
Again, I am sorry, I do not remember exactly what was said in the rights that were read to
me.

Mme Escobar Herndndez :
En tout cas, vous ne pouvez pas dire que tout cela ne vous a pas été communiqué. Vous avez
le sentiment de ne pas vous rappeler. Mon interprétation est-elle correcte ?

Ms Avella:
Yes.

Mme Escobar Herndndez :
Merci beaucoup.

Vous avez eu un interpréte pour traduire de I'espagnol vers l'anglais, ce qui était en plus
votre droit.

Ms Avella:
Yes. Anna was not appointed as my interpreter. She was there as my friend and she just
happened to tell me what the officer was saying to me.

Mme Escobar Herndndez :
Vous avez eu un interpréte. Quelqu'un vous interprétait-il ce que l'agent vous disait ?

Ms Avella:
Yes.

Mme Escobar Herndndez :
Vous avez eu un avocat ?

Ms Avella:
I met my lawyer on Friday morning. That was the first time [ met my lawyer.

Mme Escobar Herndndez :

Merci. Pourriez-vous nous dire si vous avez nommé directement un avocat ou si l'avocat a été
nommé par le juge dans la procédure du systeme de 'assistance judiciaire gratuite. C'est vous
ou le juge qui a nommé l'avocat ?

Ms Avella:
I do not know. I had nothing to do with it. I showed up on Friday morning and a gentleman
approached me and said, “I am your lawyer.”

Mme Escobar Herndndez :
Vous avez dit dans votre déclaration préalable que vous pensiez que c'était votre pere qui

avait envoyé l'avocat pour vous aider. Pouvez-vous le confirmer ?

Ms Avella:
Yes, I thought it was my father or my father’s boss or someone who had called him.

Mme Escobar Herndndez :
Dans ce cas, vous avez eu le droit de pouvoir choisir votre avocat.
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Pour ce qui fait référence aux conditions de détention, vous nous avez dit a plusieurs
reprises qu'il n'y avait pas de policiers de sexe féminin parmi les agents qui vous ont détenue,
qui vous ont gardée a vue. Il n'y avait pas de femmes agents de la Guardia Civil, agents de
police. Vous pouvez le confirmer ?

Ms Avella:
Yes, I can confirm that.

Mme Escobar Herndndez :

Vous avez été détenue en méme temps que les deux membres de 1'équipage de nationalité
hongroise, des hommes. Avez-vous été détenue et gardée par la police nationale de 1'Espagne
avec deux hommes ?

Ms Avella:
No, I was in a cell by myself.

Mme Escobar Herndndez :
Merci. Dans la salle toute proche de la cellule ot vous étiez, y avait-il d'autres messieurs, y
avait-il des femmes ou étiez-vous toute seule ?

Ms Avella:
Over the weekend I heard some men’s voices in other cells. I did not see anybody else.

Mme Escobar Herndndez :
Vous n'avez vu personne, homme ou femme, proche de vous ?

Ms Avella:
No. There was just an officer who would come in to offer me food. Other than that, I did not
see anyone.

Mme Escobar Herndndez :
Merci beaucoup.

Vous avez parlé du fait que, pendant votre détention, vous aviez ét¢ dans des situations
absolument pénibles, que la situation était terrible. Je ne veux pas revenir sur la cellule qui
était plus grande ou plus petite, etc. Je ne veux pas revenir sur cela. Mais j'aimerais vous
poser quelques questions. La situation était tellement terrible que, & votre avis — vous venez
de le déclarer, c'est votre sentiment, je n'ai rien a dire a cet égard — vous étiez tellement
stressée que la situation était insupportable. A peu pres, si je me souviens bien.

Tenant compte de cela, qu'avez-vous fait ? Avez-vous contacté votre avocat pour
présenter un recours et demander immédiatement votre liberté ? Avez-vous présenté un
recours de I’habeas corpus, trés connu en Espagne et aux Etats-Unis?

Ms Avella:
No. I was very young and scared. I had no idea what was going on. I did not know what kind
of questions I should ask. I did not know who I should ask for. I never asked for any of that.

Mme Escobar Herndndez :
Votre avocat ne vous a pas conseillée non plus ?
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Ms Avella:

It was very hard to communicate with my lawyer without the interpreter. As I said before, I
met with the lawyer on Friday morning. That was the first time I had met him. He said that he
was going to take care of everything and that I was going to get my passport back and going
to be able to go home.

Mme Escobar Herndndez :

Vous avez compris que l'avocat vous disait — j'imagine en espagnol — que tout allait bien
aller, qu'il allait s'occuper de vous, qu'il allait présenter une demande pour obtenir un écrit
afin de demander le retour du passeport. Est-ce cela ?

Ms Avella:
Yes. Anna was there to meet me at the court on Friday morning. She was able to help me
understand what Philippe was telling me.

Mme Escobar Herndndez :

D'accord. Anna était 1a, elle pouvait vous aider a comprendre ce que l'avocat vous disait.
Vous n’avez pas posé la possibilité d'introduire une instance, un recours pour demander votre
liberté immédiate ?

Ms Avella:
Of course I did. I repeated multiple times that I had just arrived in Spain, that I was there for a
vacation, that I wanted to go home and that I wanted my passport back. My requests were
very clear.

Mme Escobar Herndndez :
Merci.

Encore une autre question a cet égard sur l'aide que vous avez regue. Vous étes une
citoyenne des Etats-Unis. Les Etats-Unis sont tres fiers d'essayer toujours de défendre,
d'accorder la protection a leurs nationaux a l'étranger. Par conséquent, ils font toujours
l'exercice de l'assistance consulaire.

Le consul des Etats-Unis a Séville a été notifié du fait que vous étiez détenue. Cela a été
fait tout de suite par fax. Je ne me souviens pas ce que vous avez dit dans votre déclaration
préalable. EEtes-vous allée, ou quelqu'un de votre famille est-il allé, pendant la détention,
chez le consul & Séville pour réclamer l'assistance consulaire et la protection du consul des
Etats-Unis & Séville ?

Ms Avella:
Yes, we did. After I was released from jail, when my sister came over to visit we made a trip
over to Seville to visit the Consulate and ask them for their assistance.

Mme Escobar Herndndez :

Ma question est tout a fait différente. Je parle de la période de détention. C'est pendant la
période de détention que vous étiez dans une situation de pression trés forte. Vous aviez une
forte insécurité. Je serais dans cette situation, j'appellerais tout de suite mon consul. Mais, je
vous prie, Monsieur le Président, d'exclure ce que je viens de dire. Avez-vous fait cette
démarche aupres du consul a Séville, compte tenu du fait que le consul était informé par les
autorités judiciaires et policiéres espagnoles qu'il y avait un ressortissant des Etats-Unis
détenu a Cadix ?
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Mr Weiland:

Excuse me. I hate to object, and please forgive me. She is testifying about a document that is
not in evidence in this Tribunal. She has said at least twice that the Consulate was notified. I
believe that she used the term “immediately”, but there is no evidence of that in the record
and I object to it. If she had thought that the judge had notified the Consulate, she should
have put that document in the record. If she has done and I am mistaken, I would like to see it
on the board.

The President:
I do not think the Agent of Spain is referring to any document. Was any document included
in the written proceedings? If so, please show it to us.

Mme Escobar Herndndez :

Merci, Monsieur le Président. Je vais faire une remarque. J’avais fait une référence a un fait,
je n'avais pas fait de référence a un document concret. Mais, en tout cas, si vous regardez
dans le contre-mémoire du Royaume d’Espagne, dans l'annexe 6.1, un acte a été dressé par
les autorités qui ont détenu Mme Avella, que je vais lire en anglais :

(Continues in English) In Céadiz, at 22.00 hours on 3 February 2006, at the
Civil Guard headquarters, the Investigating Judge ordered the present report to
be issued, stating officially that:

At the above time, notification was sent by FAX to the United States
Consulate in the city of Seville of the arrest of ALBA JENNIFER AVELLA

(Poursuit en frangais) Vous avez l'original en espagnol et la traduction en anglais. Je me
réfere a l'annexe 6, paragraphe 1.

The President:
Yes, that is in the document that you presented earlier. You may continue.

Mme Escobar Herndndez :
Merci, Monsieur le Président.

Vous avez dit que votre passeport avait été retenu au moment de la détention et que vous
aviez fait une démarche pour demander le retour du passeport. Que s'est-il passé a I'égard de
ces démarches ? Quand avez-vous introduit la demande pour obtenir le retour du passeport ?
Vous vous rappelez ?

Ms Avella:

I remember going to Seville a few weeks after I was released and asking them for their
assistance. That was the time when I put in a request for my passport. Again my lawyer was
the one who said that he was taking care of everything, and I trusted him that he was going to
do that.

Mme Escobar Herndndez :

Je comprends trés bien que vous fassiez confiance a votre avocat, c'est normal. Mais je ne
vous pose pas cette question. Je vous demande si votre avocat a demandé au juge qui a
ordonné la rétention de votre passeport de vous le rendre. Vous avez dit que cela avait été fait
dans votre déclaration préalable.
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Ms Avella:
That is correct. That did happen.

Mme Escobar Herndndez :
Pouvez-vous nous dire si le juge a répondu a votre demande, a votre pétition ?

Ms Avella:
I believe that the response was “no”, because I did not get my passport back.

Mme Escobar Herndndez :
Mais vous ne savez pas s'il y a eu une réponse ?

Ms Avella:

When I met with the judge on Monday my lawyer made a statement requesting the passport
back and the judge denied it and said that I had to stay in Spain, that I could be released from
jail but that my passport was not going to be returned to me.

Mme Escobar Herndndez :
Pouvez-vous nous dire quelles étaient les raisons invoquées par le juge pour dire : « Non, je
ne vais pas vous rendre votre passeport »?

Ms Avella:
The only explanation that I can remember was that while this investigation was ongoing I
was not allowed to leave.

Mme Escobar Herndndez :

Vous souvenez-vous si votre avocat vous avait indiquée que la rétention du passeport était
moins grave que toute autre mesure qui pourrait étre prise a votre égard par le juge ? Votre
avocat vous a-t-il dit quelque chose a cet égard ?

Ms Avella:
No, he never said anything like that.

Mme Escobar Herndndez :
Merci. Je comprends trés bien que l'on fait toujours confiance aux avocats quand on est dans
une telle situation.

Une fois que vous avez été mise en liberté provisoire, et avant la date ou I’on vous a
rendu le passeport, ot avez-vous séjourné en Espagne ? Ou avez-vous séjourné a Cadix ?

Ms Avella:

I was actually in Puerto de Santa Maria. An apartment was arranged for me and a separate
apartment in the same building for the Hungarians. That is where I stayed for most of the
time until my father’s lawyer came down from Madrid and he and his wife graciously invited
me to stay with them in Madrid.

Mme Escobar Herndndez :

A quel moment avez-vous su que vos camarades de Hongrie avaient demandé aux juges de
pouvoir séjourner a bord du « Louisa » ? Qu'avez-vous fait a cet égard ?
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Ms Avella:

I do not recall that. I do not remember. They were not able to, because they had an apartment,
so they were staying at the apartment. I do not know whether they had requested to stay on
the Louisa. I do not remember.

Mme Escobar Herndndez :
J'imagine que cela a di coter trés cher.

Vous avez fait référence aux pertes et aux dommages que vous avez subis dans votre
travail et dans vos études aux Etats-Unis a cause de la détention dont vous avez été l'objet en
Espagne, a Cadix. Je peux bien comprendre ce que vous avez dit. Pourriez-vous répondre a
ma derni¢re question ? Est-ce que ces dommages auraient été différents si vous aviez été
détenue aux Etats-Unis ?

Ms Avella:
I do not think so, no. It probably would have been the same. I would have lost my job. I
would not have been able to work if T had been detained in the United States.

Mme Escobar Herndndez :
Merci.

Pour finir, vous avez été obligée, comme vous venez de le dire, de rester en Espagne
jusqu'en novembre 2006. Pendant cette période ou aprés, une fois que vous n’avez plus fait
I’objet d’une procédure pénale, que cela a été décidé par le juge, une fois que vous étes restée
en Espagne, une fois... Je m'excuse Monsieur, comme on m'a passé une note, j'ai perdu le fil,
je vous prie de m'excuser.

Vous venez de dire que vous avez subi des dommages importants au plan professionnel et
au plan de votre formation universitaire.. Vous venez de dire aussi que, peut-étre, la situation
aurait été la méme si vous aviez été détenue aux Etats-Unis. Mais ma derniére question va
dans une autre direction. Est-ce que vous avez présenté un recours, une réclamation devant
les autorités judiciaires ou administratives espagnoles, une fois que le juge a déclaré que vous
ne faisiez plus I’objet d’une procédure pénale. C'est-a-dire que 1'on n'a pas confirmé, que l'on
n'a pas dit que vous étiez innocente ; on a dit que vous sortiez de la procédure, mais vous
n’aviez pas déja été accusée ou inculpée.

Avez-vous essay¢ de présenter un recours ou d’obtenir une indemnité aupres des autorités
judiciaires ou administratives espagnoles pour les faits que vous avez di affronter, ces
dommages dont vous venez de parler ?

Ms Avella:
No, I didn’t have the ability to do so. When my passport was returned to me I immediately
left and went back to the United States.

The President:

Madam Escobar Hernéndez, it is 4.30 p.m. and at this stage the Tribunal will withdraw for a
break of thirty minutes, so we will continue the hearing at five past five.

(Adjournment)
The President:

We will now continue the hearing.
Madam Escobar Herndndez, you have the floor.
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Mme Escobar Herndndez :
Merci Monsieur le Président. Je voudrais simplement poser deux ou trois courtes questions a
Mme Avella.

Mme Avella, dans sa déclaration préalable, a dit qu'elle séjournait sur le bateau, elle a
méme fait une évaluation de la situation du « Louisa » en disant qu'il était propre, qu'il était
en ordre. Je ne me souviens pas exactement des mots, mais c'est & peu pres cela sinon,
Madame, vous me corrigerez, il n'y a aucun probléme. Elle a fait une évaluation du bateau.
Pour ce faire, est-ce que je peux vous demander, Madame, si vous avez visité toutes et
chacune des parties du bateau ? Est-ce que vous connaissez tout le bateau, les magasins, la
direction du bateau, les logements, etc. ?

Ms Avella:
No, I didn’t spend much time in all areas of the boat. I mostly spent time in my cabin and the
kitchen area, the living area — but that area was clean.

Mme Escobar Herndndez :

Merci Madame. Une derniere question. Ce matin, dans votre déclaration, on vous a posé une
question relative a une photographie qui était incluse dans les annexes du contre-mémoire de
I'Espagne, c'est une photographie sur laquelle on peut voir des rochers, des objets un peu
étranges au premier regard, avec une structure pas trop habituelle a voir. Est-ce que vous
pouvez confirmer que vous avez vu ces objets sur le bateau ?

Ms Avella:
I saw what looked like rocks, pieces of concrete.

Mme Escobar Herndndez :
Mais en tout cas, vous avez vu les objets sur le bateau ?

Ms Avella:
Yes.

Mme Escobar Herndndez :

Merci beaucoup, Madame. Une derniére question, et ainsi j'aurai fini, Monsieur le Président,
je vous le promets. Est-ce que cela n'a pas appelé votre attention de trouver sur le bateau ce
type d'objets ? Est-ce que cela n'a pas touché votre curiosité pour savoir ce qu'était ce type
d'objets ?

Ms Avella:
No, they looked like pieces of rock. I didn’t have any curiosity about it.

Mme Escobar Herndndez :
D'accord, merci. Merci Monsieur le Président. Pour l'instant, 4 ce stade, c'est ma derniére
question au témoin.

The President:

A witness who was cross-examined by the other Party may be re-examined by the Party who
had called the witness. Therefore I ask the Co-Agent of Saint Vincent and the Grenadines
whether the Applicant wishes to re-examine the witness. I wish to repeat that no new issues
should be raised during the re-examination.
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Mr S. Cass Weiland:
Mr President, we have no further questions.
The President:

Ms Avella, thank you for your testimony. Your examination is now finished. You may
withdraw. Thank you again.
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Examination of Witnesses (continued)

MR MARIO AVELLA, EXAMINED BY MR S. CASS WEILAND
CO-AGENT OF SAINT VINCENT AND THE GRENADINES
[ITLOS/PV.12/C18/2/Rev.1, p. 25-42]

Mr S. Cass Weiland:
We are prepared to call our next witness, Mr Mario Avella.

The President:
Yes, please. The Tribunal will then proceed to hear the witness, Mr Avella. He may now be
brought into the courtroom.

I call upon the Registrar to administer the solemn declaration to be made by the witness.

Registrar:
Thank you, Mr President.

Mr Avella, Good afternoon. A witness is required to make a solemn declaration under
article 79 of the rules of the Tribunal before making any statement before the Tribunal. The
declaration is in front of you. May I invite you, Mr Avella, to make the solemn declaration.

Mr Mario AVELLA is sworn in.

Registrar:
Thank you, Mr Avella. Please be seated.
Mr President.

The President:
I now give the floor to the Co-Agent of Saint Vincent and the Grenadines, Mr Weiland, to
start the examination of the witness.

Mr S. Cass Weiland:
Mr Avella, would you please state your name for the Tribunal?

Mr Avella:
Yes, Mario Avella.

Mr S. Cass Weiland:
‘What nationality are you, sir?

Mr Avella:
I am a citizen of the United States of America.

Mr S. Cass Weiland:
Where do you live presently?

Mr Avella:
I presently live in Paris, France.
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Mr S. Cass Weiland:
Tell us just before we start a little something about your family. We have met your daughter
Alba Avella. Do you have other children?

Mr Avella:
As a matter of fact I have three daughters, one that is 32, another that is 30 years old and the
youngest being Alba, 28.

Mr S. Cass Weiland:

We have asked you to come here today from Paris to discuss with us your experience with
the Louisa and with the Spanish judicial system in general. Before we get to that point I
would like to ask you a few questions about your work background. What are you doing for a
living these days?

Mr Avella:
Currently a marine technician where I work on hydraulic systems on ships.

Mr S. Cass Weiland:
If your daughter described you as a marine engineer or a marine mechanic would those be
descriptive terms that might fit some of the work you have done over the years?

Mr Avella:
Marine engineering, yes.

Mr S. Cass Weiland:
Where do you do most of your work — in Paris?

Mr Avella:
No, actually I work throughout the Mediterranean, mostly in the south of France in the
shipyards in Marseilles.

Mr S. Cass Weiland:
‘What have you done in the past that would sum up your work career because we have heard
some testimony that is quite varied?

Mr Avella:
I spent quite a bit of my career building boats in Florida — around fifteen years. Then I was
also involved in many stages of my life in new home construction.

Mr S. Cass Weiland:
Did you do some of that in Colorado?

Mr Avella:
In Colorado and Texas, and specifically on the mechanical systems that go into new home
construction.

Mr S. Cass Weiland:

Do you use your marine engineering background in terms of mechanical systems in
residential applications?
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Mr Avella:
That is correct.

Mr S. Cass Weiland:
Did you get involved in the ship-building business at an early age?

Mr Avella:
Would you repeat the question?

Mr S. Cass Weiland:
Did you get involved in ship construction and ship maintenance at a relatively early age?

Mr Avella:
Yes, when [ was a young man I started out as a fitter/welder in the Brooklyn Shipyard in New
York.

Mr S. Cass Weiland:
As a welder?

Mr Avella:
Fitter and welder, yes.

Mr S. Cass Weiland:
How old are you today, sir?

Mr Avella:
[ am 54.

Mr S. Cass Weiland:
We know you spent time in Spain. Before you went to Spain had you ever been involved in
any oil or gas-related ventures?

Mr Avella:
Before I went to Spain I did some work in Guyana, South America, on a project that had to
do with methane gas recovery.

Mr S. Cass Weiland:
How did you come to work in Guyana?

Mr Avella:
I was working for an affiliate of Sage Maritime Research.

Mr S. Cass Weiland:
Sage is the same company that is the owner of the Louisa — is that correct?

Mr Avella:
Yes.

Mr S. Cass Weiland:
And the Gemini III?
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Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
So this Guyana venture was an outgrowth of interests of the owner of Sage?

Mr Avella:
That is correct.

Mr S. Cass Weiland:
Who is that?

Mr Avella:
That is Mr John Foster.

Mr S. Cass Weiland:
Based on your experience in Guyana and with Mr Foster in general do you know whether he
has a history of involvement with oil and gas-related ventures?

Mr Avella:
Yes, it is my understanding that Sage has a long history of oil and gas research in Texas and
throughout the United States and other places in the world.

Mr S. Cass Weiland:
Had you worked overseas at all before making the trip down to Guyana?

Mr Avella:
No.

Mr S. Cass Weiland:
Have you ever been involved in searching for shipwrecks or doing anything related to
treasure-hunting in your career?

Mr Avella:
No.

Mr S. Cass Weiland:
Tell the Tribunal, if you will, please, sir, why did Mr Foster and Sage get involved with
acquiring the Louisa and going to Spain? What is you are understanding?

Mr Avella:
My understanding of the project was that we were to map the sea floor and do research for oil
and gas exploration — geological survey and so forth.

Mr S. Cass Weiland:
Do you know how Sage got interested in prospecting in that area of the world?
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Mr Avella:
I believe that they had info that was brought to them - some research or preliminary study
that was done to ...

Mr S. Cass Weiland:

Let me show you Annex 31, page 30. This is a letter which is in evidence. It has been
submitted long ago from Nefco Exploration to Mr Foster dated 18 December 2003. Do you
see that, sir?

Mr Avella:
Yes, I do.

Mr S. Cass Weiland:
Can you see in December of 2003 Mr Mark McAfee is proposing equipment actually for
hydrocarbon exploration in the Bay of Cadiz?

Mr Avella:
Yes.

Mr S. Cass Weiland:
Is this the type of proposal or preliminary information that you were just referring to that
interested Sage and Mr Foster in going to this area of Spain?

Mr Avella:
Clearly, yes.

Mr S. Cass Weiland:

Let me show you what Mr McAfee also provided to Mr Foster, which is a map of the area. I
know we have many maps in this case, and we will see, probably, far better versions of the
map, but this is Mr McAfee dealing with Mr Foster as early as December 2003. Is that right?

Mr Avella:
I don’t see a date on this map, but I am assuming it is the attachment to the letter.

Mr S. Cass Weiland:
Yes, sir. Finally, McAfee was also providing Foster with some preliminary gravity-related
information with this letter. Do you see that, sir?

Mr Avella:
Yes.

Mr S. Cass Weiland:
This is not your area of expertise, is it?

Mr Avella:
Not at all.

Mr S. Cass Weiland:

But you became involved because of your ability to work on ships and to handle some of the
operational aspects of it — is that right?
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Mr Avella:
That is correct.

Mr S. Cass Weiland:
Tell the Tribunal a little bit about the actual acquisition of the Louisa and what your role in
that was.

Mr Avella:
The Louisa was acquired in Jacksonville, Florida, as a general cargo ship, and it was re-fitted
at that time for the survey work necessary for research.

Mr S. Cass Weiland:
What had the ship been used for before that? What had it been doing prior to the acquisition
by Sage?

Mr Avella:

The ship, as I said, was berthed in Jacksonville, Florida, and it was in good condition to get
underway; so the re-fit consisted basically of installing the equipment necessary for the
survey work that we needed.

Mr S. Cass Weiland:

What kind of equipment was required? I am not asking you to give us an inventory of
everything that you put on the ship, but please give the members of the Tribunal some
information about how you re-fitted the ship.

Mr Avella:

Besides the general necessities of bringing it into compliance to get underway, which are
many, it was also fitted with diving equipment and sonar equipment — and that is what I know
of as far as the survey equipment is concerned.

Mr S. Cass Weiland:

We will come back to what some of the uses of this equipment were. Did you become
familiar with what sort of legal authorization Sage would have to go into the Bay of Céadiz
and conduct ops?

Mr Avella:
During the time I was working on the ship, preparing it, I was informed that we had some sort
of permits, authorization to work in the waters off the coast of Spain.

Mr S. Cass Weiland:
Are you familiar with the fact that Mr Foster was approached by someone who had a permit,
who offered to joint-venture with him?

Mr Avella:
Yes, [ am.

Mr S. Cass Weiland:

Eventually, are you familiar with the fact that the contract was signed at the Spanish company
called Tupet?
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Mr Avella:
Yes, [ am.

Mr S. Cass Weiland:
Do you recall some of the basic tenets of that contract?

Mr Avella:

I believe the contract gave us the right to work in that area because of the permits that the
Spanish company had, and that we would share all the data that we collected during the time
we worked there.

Mr S. Cass Weiland:
The principal behind Tupet was interested in wrecks and shipwrecks. Is that your
understanding?

Mr Avella:
That is my understanding, yes.

Mr S. Cass Weiland:
So the contract provided that if by happenstance some wreck was discovered that Tupet
would take further action?

Mr Avella:
That is my understanding, yes.

Mr S. Cass Weiland:
And they would require further permits?

Mr Avella:
That they would — you know, acquire whatever necessary for them to continue their work.

Mr S. Cass Weiland:

So Foster was interested in fast prospecting and he signs up with the Tupet company, which
has a permit, and sends you to Spain to develop that for him and his oil interests. Is that
basically what happened here?

Mr Avella:
Yes, he sent the ship to Spain, and I accompanied the ship, as an engineer on board.

Mr S. Cass Weiland:
Even before the Louisa sailed from Jacksonville, did Sage dispatch some personnel to begin
to collect data?

Mr Avella:
Prior to the arrival of the Louisa there was survey work conducted in the Gulf of Cadiz.

Mr S. Cass Weiland:

That was Sage personnel. What kind of craft or boat did they use to conduct that preliminary
survey work?
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Mr Avella:
I wasn’t familiar with the boat itself, but I believe it was around an 11-metre work-type
vessel.

Mr S. Cass Weiland:
Did they tow something? This picture on our screen now is of the Gemini, is it not?

Mr Avella:
Yes, it is.

Mr S. Cass Weiland:
To your knowledge was the boat that was used for some preliminary survey work similar to
the Gemini?

Mr Avella:
Yes, work-type platform, yes.

Mr S. Cass Weiland:
What sort of instruments were actually deployed?

Mr Avella:
The general instruments deployed would have been side scan sonar and caesium
magnetometers.

Mr S. Cass Weiland:
Are those the kinds of things that Mr McAfee was touting in his original letter we saw in
December 2003?

Mr Avella:
In that letter I just read, yes.

Mr S. Cass Weiland:
You are saying that some of this data had already been collected by the time the Louisa
arrived in Spain?

Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
So what was the plan in terms of the use of the Louisa and your own activity once you got
there?

Mr Avella:
The plan was that the Louisa should conduct a follow-up survey and research work based on
the data that was collected prior to its arrival.

Mr S. Cass Weiland:

We have a facsimile of - this map was developed in 2004, I believe, prior to the Louisa’s
arrival. Do you recognize that?
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Mr Avella:
Yes, I have seen this before.

Mr S. Cass Weiland:
You realize that the coordinates have been removed from this map for confidentiality reasons.

Mr Avella:
Generally that is the practice.

Mr S. Cass Weiland:
Did you understand that Sage considered this map to be valuable?

Mr Avella:
Yes.

Mr S. Cass Weiland:
After you arrived on scene with the Louisa did you and the personnel assigned by Sage do
follow-up work to develop leads that this map represented?

Mr Avella:
Based on the initial data, which was depicted in this map, yes.

Mr S. Cass Weiland.:
I am getting a little ahead of myself so let me ask you this. When did the Louisa arrive on
scene in the Cadiz area?

Mr Avella:
Middle of August 2004.

Mr S. Cass Weiland:
What did you do initially? You accompanied the ship over?

Mr Avella:
Idid.

Mr S. Cass Weiland:

In terms of the equipping of the ship I did want to go back just for one second and ask you
about a very sensitive subject, and that is the fact that the Louisa apparently had five rifles in
some kind of a secure area — it has been described as a safe. Can you tell the Tribunal
anything about the acquisition of those rifles and the reason therefor?

Mr Avella:

I know that in preparation for this voyage and in preparation of the ship in general there were
many audits that were conducted, one of them being a security plan that was written for the
ship. Therefore, in the security plan it spelled out the acquisition, I think, and the storage of
such things as rifles, yes.
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Mr S. Cass Weiland:
In your experience with Sage and knowing Foster, had he ever mounted a marine type
expedition like this himself or through one of his companies that you are aware of?

Mr Avella:
No, this seemed to be the first time that Sage would have been in a maritime ---

Mr S. Cass Weiland:
He did not expect you to captain the ship?

Mr Avella:
No, I am not qualified.

Mr S. Cass Weiland.:

You are not qualified. Back in December of 2010 the Respondent in this case suggested that
you were actually the captain of the ship and introduced evidence that the captain of the ship
had been captured in Lisbon. Was that a true statement?

Mr Avella:
Well, no, that is mistaken.

Mr S. Cass Weiland:
Let me ask you this then: if you were not the captain of the ship, who was and how did Sage
go about crewing this vessel?

Mr Avella:

The vessel was crewed and managed by a ship’s management company called ASP SeaScott
from Glasgow, Scotland. Their role was — as ship’s manager they do the safety systems,
security systems, crew management and provide the crew for the ship — and in this case they
did, and they provided the ship with a captain who was of Hungarian nationality, as was the
other crew members.

Mr S. Cass Weiland.:
How many crew members were there?

Mr Avella:
The minimum manning of the ship was seven. There was actually eight Hungarian crewmen
for the crossing.

Mr S. Cass Weiland:
Do you remember the name of the captain? I am not sure his name is in the record of this case
any more.

Mr Avella:

Well, I always knew him and called him “Captain Lazlo” but I didn’t know his last name. It
was hard, I think, to pronounce as well, so we all just called him Captain Lazlo.
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Mr S. Cass Weiland:

We have also heard testimony about two members of the crew who happened to have the
misfortune of being on board in February 2006, Mr Zsolt and Mr Sandor. Did you become
acquainted with them?

Mr Avella:
They were also Hungarian nationals that were actually part of the original crew and had gone
on rotation and came back, and they were provided to us by the ship’s management company.

Mr S. Cass Weiland:
Did you help Sage acquire ASP SeaScot as a manager, a recommendation in that regard?

Mr Avella:
I made initial contact, I believe, with ASP SeaScot and had to liaise with them in a few areas
of the technical management of the ship.

Mr S. Cass Weiland:
Why was this ASP SeaScot chosen?

Mr Avella:
They were chosen because they were a very reputable ship management company and they in
fact had experience with a vessel of the type that the Louisa was.

Mr S. Cass Weiland:
What about classing of the ship? Was the ship classed after it was acquired and before it
sailed?

Mr Avella:

It was actually under class when it was acquired. Germanischer Lloyd was the class society
that did all the audits of the ship, and in fact it remained that way and that is how she sailed,
under GL class.

Mr S. Cass Weiland:

We have before us a facsimile of Annex 24 and this relates back to the acquisition of the
rifles that ended up on the ship. If I can ask you to home in on the top of the form here, this
form indicates that it is an official department of the Treasury, the Bureau for Alcohol,
Tobacco and Firearms. Are you familiar with this particular document, Mr Avella?

Mr Avella:
Yes, this is a document that is used in the United States for the acquisition of arms.

Mr S. Cass Weiland:
Who was your procurement officer during the time that you were refitting the Louisa?

Mr Avella:

At the time of the refit in Florida, a gentleman named Charles Fornabio was the procurement
officer.
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Mr S. Cass Weiland:
I see his name there and I see his signature at the bottom. So when SeaScot indicated in its
security plan that you were supposed to have rifles on board — is that what happened?

Mr Avella:
Yes, correct.

Mr S. Cass Weiland:
The procurement officer went out and bought some rifles. Is that what happened?

Mr Avella:
Yes.

Mr S. Cass Weiland:
Did that seem unusual to you or extraordinarily inappropriate?

Mr Avella:
Not to me, it was not. It was in the security plan so it did not seem odd.

Mr S. Cass Weiland:

We see that this form accounts for three Bushmaster brand XM15 rifles being purchased here
for placement on the Louisa, and it looks like, in July, late July of 2004, shortly before you
sailed. Is that correct?

Mr Avella:
That would be before we sailed, yes.

Mr S. Cass Weiland:
Were these automatic weapons or were these single shot, if you know the difference?

Mr Avella:
It is not, again, my area of expertise but they certainly were not automatic rifles, to my
understanding.

Mr S. Cass Weiland:
Could we look at number 25? I do not want to labour this point. It is late in the afternoon.
This is another one of these forms, is it not, Mr Avella?

Mr Avella:
Yes.

Mr S. Cass Weiland:
If we go to page 2, we see that Mr Fornabio purchased the other two Bushmaster XM15s for
placement on the ship on the same day. Is that right?

Mr Avella:
Yes.
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Mr S. Cass Weiland:
There is no secret that the Louisa sailed from Jacksonville, Florida in August with these five
rifles on board.

Mr Avella:
That is correct.

Mr S. Cass Weiland:
In fact, there was a shotgun involved too, was there not?

Mr Avella:
There was a shotgun on board when we acquired the vessel that we found in the general
clean-up of the ship.

Mr S. Cass Weiland:
Did that end up being stored with these rifles?

Mr Avella:
Yes.

Mr S. Cass Weiland:

We have heard a little testimony about the method by which the rifles were stored, and again,
I am somewhat reluctant to deal with minutiae but since rifles apparently are a major part of
the investigation in Cadiz which has been going on for seven years, let us talk about the
storage of the weapons on board the ship. Could you tell the Tribunal exactly how these rifles
and the one shotgun were stored on the Louisa?

Mr Avella:

Certainly. Under direction of the ship’s management company, they said that any time a ship
sails with any kind of arms, they needed to be locked up in a secure locker. In fact, there was
a safe installed on the ship and welded into a bulkhead.

Mr S. Cass Weiland:
So you brought on a safe, welded it into the bulkhead of the ship?

Mr Avella:
That is correct.

Mr S. Cass Weiland:
Was the safe also behind some additional thing?

Mr Avella:
It was also in a steel locker with a padlock on the door.

Mr S. Cass Weiland:
So it was in a steel locker with a padlock and then inside the locker one would find a safe
with these rifles?

Mr Avella:
Inside the steel locker there was a safe and then inside the safe would be the rifles, yes.
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Mr S. Cass Weiland:
Who had access to the rifles while it was in port, most importantly, in Puerto de Santa Maria?

Mr Avella:
Nobody but the Master would have access to that.

Mr S. Cass Weiland:
Did you ever have the combination to the lock of the locker in the hold there?

Mr Avella:
No.

Mr S. Cass Weiland:
Were one or more of the rifles ever taken out and used while you were in Spain?

Mr Avella:
No, absolutely not.

Mr S. Cass Weiland:
Do you remember whether any of them were ever taken out?

Mr Avella:
In Jacksonville, prior to the ship leaving the US, there was some training exercises
conducted, yes.

Mr S. Cass Weiland:
Let me return now to your arrival in the Cadiz area around the middle of August 2004. Was
the ship berthed or what happened with the Louisa when you came on the scene?

Mr Avella:
When she arrived in August, she would have anchored offshore.

Mr S. Cass Weiland.:
How long did she stay anchored offshore?

Mr Avella:
She stayed anchored until approximately October of that year. I do not remember the exact
date when she went into port but it was early October.

Mr S. Cass Weiland:
Did Lazlo, the captain, stay with you during the period of time it was anchored in the bay?

Mr Avella:
Always.

Mr S. Cass Weiland:
He was always on board?
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Mr Avella:
Yes, he was always the captain.

Mr S. Cass Weiland:
Did you move the ship from time to time?

Mr Avella:
It did move to different areas and anchor in various places offshore, yes.

Mr S. Cass Weiland:
What was the purpose of that?

Mr Avella:
The purpose of that was for it to allow the tender to conduct some follow-up survey work.

Mr S. Cass Weiland:
What kind of survey work? What do you mean by follow-up survey work?

Mr Avella:

It is my understanding that the data that we had acquired prior to the ship arriving also
needed additional proofing and information that goes along with that. Consequently, the
tender would leave the Louisa in the general area where she was anchored and divers would
investigate the sea bottom.

Mr S. Cass Weiland:

The Spanish delegation in December 2010 was extraordinarily interested in the fact that you
had this dive gear on board. Only treasure hunters have dive gear. Explain to the members of
the Tribunal in a little more detail why it is that people who are prospecting for oil and gas
under water would actually dive and take a look at the sea floor.

Mr Avella:
The purposes for diving in those instances are to observe the geology on the sea floor, for
one, and to record and observe different formations and prove out what is seen on electronic
equipment.

Mr S. Cass Weiland:

You have already testified that there was some kind of contract with Tupet that if by
happenstance you found a wreck or some evidence of a shipwreck, that data would be given
to Tupet and they would follow up on it. Do you recall that testimony?

Mr Avella:
That is correct. Yes I do.

Mr S. Cass Weiland:
Did you ever find a shipwreck?

Mr Avella:
No.
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Mr S. Cass Weiland:
We have seen some what you would call rocks that had holes drilled in them. Do you know
anything about those?

Mr Avella:
I know I have seen items like that on board, some rocks with holes in them, as you describe,
is all I know them as.

Mr S. Cass Weiland:
You know them as what?

Mr Avella:
As arock with a hole in it. That is what it was. I do not know how else to describe it.

Mr S. Cass Weiland:
Did you ever yourself go under water and bring up anything you considered to be an artefact
that might be related to the cultural heritage of Spain?

Mr Avella:
No, I did not.

Mr S. Cass Weiland:
Did you ever see any indication on board the ship that one of the divers had perhaps brought
something up that he found on the sandy bottom?

Mr Avella:
Yes. In fact, what is pictured there are some few rocks that the divers collected and it appears
to be some rusty cannonballs.

Mr S. Cass Weiland:
It is my understanding that you have previously said that you thought you had seen at least
one of these rocks with a hole in it at some point on the deck of the ship.

Mr Avella:
That is correct, yes. I do not know if they are these rocks but I mean, they looked like it.

Mr S. Cass Weiland:

You told me that you have an idea what these rocks are used for. Tell the Tribunal what you
have discovered while traversing the area offshore Cadiz and the fishing operations that are
conducted there.

Mr Avella:

Having spent some time there during that period, it was clear that the type of fishing that is
done in that area of the world is done with nets, the tuna fishing, and those nets are stretched
out in the ocean there and they were weighted down, because they are quite long.

Mr S. Cass Weiland:
You are not saying that these are necessarily fishing net rocks, are you?
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Mr Avella:
I would not know if they were used for that purpose but it is pretty logical to deduce that.

Mr S. Cass Weiland:
When you saw one on the deck of the ship, did it occur to you that one of the divers must
have brought up one of these fishing net weights?

Mr Avella:
Yes.

Mr S. Cass Weiland:
After you arrived offshore in 2004 you say that the ship was berthed sometime in October?

Mr Avella:
Yes, in early October she went to port.

Mr S. Cass Weiland:
Did you stay on the ship during the winter?

Mr Avella:
Not all winter. I actually returned home for Christmas.

Mr S. Cass Weiland:
By the spring of 2005 what was happening in terms of the relationship between Sage and this
Tupet company?

Mr Avella:
Later, in the spring of 2005, it is my understanding that the various permits expired, I believe
some time in April 2005.

Mr S. Cass Weiland:
Their permit was expiring?

Mr Avella:
Yes.

Mr S. Cass Weiland:
What did the owner of Sage indicate to you that he wanted done with the ship?

Mr Avella:
At that time he indicated that we should commence preparing the ship to get under way and
to go back to the United States.

Mr S. Cass Weiland:
Did that happen?

Mr Avella:
No, it did not.
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Mr S. Cass Weiland:
Why not?

Mr Avella:

There was not a full crew on board. At the time we had only two engineers on rotation
because she was alongside, so we began preparations to get everything in order to be able to
make a crossing, which would mean unbunkering fuel and crewing and various maintenance
things, and some audits by the class society.

Mr S. Cass Weiland:
What about the workboat known as the Gemini. Where was it at this time? We are talking
now about the time frame 2005 and the expiration of the permit.

Mr Avella:

The Gemini was usually berthed alongside the Louisa for various reasons of maintenance and
so forth, and there was another company that had permits to also work in Spain and they
expressed an interest in leasing the Gemini.

Mr S. Cass Weiland:
Another Spanish company expressed interest in leasing the Gemini from Sage?

Mr Avella:
That is correct.

Mr S. Cass Weiland:
The Gemini was really just the property of Sage, was it not?

Mr Avella:
It was.

Mr S. Cass Weiland:
I think there is an outstanding question about the nationality of the ship. Was the Gemini
large enough to have a flag registration, or was it flagged, so to speak?

Mr Avella:

It was not flagged. Personally I do not know where the break-off point is between flags and
whether it is necessary in size, but she was basically the tender to the Louisa, so she did not
have her own flag, so to speak.

Mr S. Cass Weiland:

Someone expresses an interest in leasing the Gemini, yet Sage is about to close down its
operations and bring the ship back. I take it that someone decided that they would lease the
Gemini to this other company. Is that right?

Mr Avella:
In fact, they did, yes.

Mr S. Cass Weiland:

Did you decide or were you asked to stay on and oversee the well-being of the Gemini and
the Louisa?
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Mr Avella:
In a sense, yes. I was already there and my duties were to get the Louisa ready to get under
way, and that also included safeguarding and maintaining the Gemini during the lease period.

Mr S. Cass Weiland:
Did you work at all with the lessee of the Gemini during the summer of 2005?

Mr Avella:
I was on board at various times and went out on it as an engineer to make sure that things
were running right and so forth, and that the ship was handled properly and was not abused.

Mr S. Cass Weiland:
Did this other Spanish company appear to have permits for whatever operations it was
undertaking?

Mr Avella:
Yes. I do not read Spanish, but the permits indicated that we had authorization to work off the
coast of Spain.

Mr S. Cass Weiland:
What were they supposed to be doing?

Mr Avella:
They were conducting ---

Mr S. Cass Weiland:
I know that you do not read Spanish, but how was it ---

Mr Avella:
It was my understanding, I was informed, that they were conducting environmental studies
and surveys of sand strata.

Mr S. Cass Weiland:
What was the name of the company, by the way?

Mr Avella:
Plangas.

Mr S. Cass Weiland:

Plangas has its own permit or permits and you stuck around to oversee the well-being of the
Gemini during that summer. Did Plangas find any shipwrecks that you are aware of during
that summer?

Mr Avella:
No.

Mr S. Cass Weiland:
Did you do any shipwreck searching yourself during the summer of 2005?
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Mr Avella:
No, I did not have enough time for that.

Mr S. Cass Weiland:

We have talked about permits. Back in December 2010 we were entering into the course of
the hearing and apparently Sage and Tupet had the wrong type of permit to do what they
were doing. While you were there working on the Louisa in 2004, were you ever advised that
the permit was inadequate or improper?

Mr Avella:
Nobody ever told me that, no.

Mr S. Cass Weiland:
Did you ever run into the federal police out on the water while you were working with the
Louisa?

Mr Avella:

Yes. Being in the coastal waters of Spain, we were obviously there, so we were boarded by
the Guardia Civil, I can remember, on quite a few occasions to control our permits and
documents and inspect what we were doing.

Mr S. Cass Weiland:
I take it that you are saying that the Lowisa and the Gemini were just operating out in the
open?

Mr Avella:
Clearly, yes.

Mr S. Cass Weiland:
There was no secret about what they were doing?

Mr Avella:
No, there could not be. We were out in open water within seeing distance to the shore.

Mr S. Cass Weiland.:
Between the Gemini and the Louisa, how many times do you think the federal police boarded
the vessels and inspected your documents?

Mr Avella:
I would say a minimum of five times.

Mr S. Cass Weiland:
While the Gemini was being leased by Plangas, are you aware whether the Guardia Civil
stopped the Gemini to look at the Plangas permit?

Mr Avella:
Yes. I was on board twice when the Guardia Civil stopped the Gemini.
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Mr S. Cass Weiland:

We have seen a picture of the Gemini IIT with these large aluminium deflectors on the back of
the ship. Were there ever any deflectors on the back of the Gemini when it was stopped by
the Guardia Civil?

Mr Avella:
Yes. I can say that on one occasion I was there when the Guardia Civil stopped the Gemini
and it had been fitted with ---

Mr S. Cass Weiland:
In fact, you said that these aluminium deflectors were actually the successors and that before
they were installed you had something else. Is that right?

Mr Avella:
Before these were installed there were some others that were on board, yes.

Mr S. Cass Weiland:
That was during the time that it was leased by Plangas?

Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
The fire deflectors were while it was leased by Plangas?

Mr Avella:
Yes.

Mr S. Cass Weiland:
You were on the Gemini at least once when these deflectors were installed and the Guardia
stopped you?

Mr Avella:
That is correct. They were not always on the ship. In other words, they were removable, so
consequently they were not always on the ---

Mr S. Cass Weiland:
I am asking you to search your recollection and tell the Tribunal whether you can recall a
time when they were actually installed when you were stopped?

Mr Avella:
Absolutely.

Mr S. Cass Weiland:
There was at least one time that you can recall?

Mr Avella:
Yes.
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Mr S. Cass Weiland:
Was the owner of Plangas arrested or hauled into court or anything for having this
mechanism on the back of its ---

Mr Avella:
No. We were sent on our way.

Mr S. Cass Weiland:

Mr President, I believe that we are at a point in the presentation by Mr Mario Avella at which
we are going to start to talk about the whole visit of Alba Avella and related events, and I
would respectfully suggest that perhaps this is a natural time to break.

The President:

Thank you very much, Mr Weiland. We have reached the end of this afternoon’s sitting. The
Pleadings will have to be continued tomorrow morning. The Pleading will be resumed
tomorrow at 10 a.m. The sitting is now closed.

(The sitting closes at 17.55 hours)
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PUBLIC SITTING HELD ON S OCTOBER 2012, 10.00 A.M.

Tribunal

Present:  President YANAI; Vice-President HOFFMANN; Judges MAROTTA RANGEL,
NELSON, CHANDRASEKHARA RAO, AKL, WOLFRUM, NDIAYE, JESUS,
COT, LUCKY, PAWLAK, TURK, KATEKA, GAO, BOUGUETAIA,
GOLITSYN, PAIK, KELLY, ATTARD, KULYK; Registrar GAUTIER.

For Saint Vincent and the Grenadines: [See sitting of 4 October 2012, 10.00 a.m.]

For the Kingdom of Spain: [See sitting of 4 October 2012, 10.00 a.m.]

AUDIENCE PUBLIQUE TENUE LE 5 OCTOBRE 2012, 10 HEURES

Tribunal

Présents : M. YANAI, Président ; M. HOFFMANN, Vice-Président ; MM. MAROTTA
RANGEL, NELSON, CHANDRASEKHARA RAO, AKL, WOLFRUM,
NDIAYE, JESUS, COT, LUCKY, PAWLAK, TURK, KATEKA, GAO,
BOUGUETAIA, GOLITSYN, PAIK, juges; Mme KELLY, juge;
MM. ATTARD, KULYK, juges ; M. GAUTIER, Greffier.

Pour Saint-Vincent-et-les Grenadines : [Voir ’audience du 4 octobre 2012, 10 heures]

Pour le Royaume d’Espagne : [Voir ’audience du 4 octobre 2012, 10 heures]

The President:
Good morning. We will continue today with the hearing in the M/V “Louisa” Case. The

witness Mr Avella will be examined further.
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Examination of Witnesses (continued)

MR MARIO AVELLA, EXAMINED BY MR S. CASS WEILAND (CONTINUED)
CO-AGENT OF SAINT VINCENT AND THE GRENADINES
[ITLOS/PV.12/C18/3/Rev.1, p. 1-23]

The President:
Mr Avella, you are still covered by the declaration that you made yesterday.

Mr Avella:
I understand.

The President:
Please be seated.

Mr Avella, may I ask you to make the work of the interpreters and the verbatim reporters
easier by speaking slowly and allow a sufficient interval after the questions from Mr Weiland
before giving your responses? I made the same request yesterday of Mr Weiland and your
daughter. I appreciated their full cooperation, and I thank you in advance.

Please continue the examination, Mr Weiland.

Mr S. Cass Weiland:
Thank you, Mr President. I have already expressed my apologies to your court personnel this
morning for our failure to adhere to the guidelines. I am sure that we will do better today.

Mr Avella, yesterday we talked about your background. We talked about your decision to
participate in the expedition, if you will, to Spain with the Louisa. We covered the years 2004
and 2005 and you testified that the Louisa was docked for the winter, certainly by January of
2006. Is that correct?

Mr Avella:
The first time she went to the dock was in October 2004.

Mr S. Cass Weiland:
I am talking about the winter of 2005/2006 and I am going to direct your attention to January
2006. At that time the ship was docked. Is that correct?

Mr Avella:
Yes.

Mr S. Cass Weiland:

That was my mistake, but I just want to set the background for you so that we can catch up
with where we were yesterday. In January 2006 the Louisa was docked in Puerto de Santa
Maria and you invited your daughter to come to visit. Is that correct?

Mr Avella:
Yes, I did.

Mr S. Cass Weiland:

Would you tell the Tribunal briefly about the circumstances under which you thought that it
would be a good idea for her to come to Spain?
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Mr Avella:

I asked her to come to Spain to visit me because my duties were not so busy that I could not
spend some time with her, and I had not seen her for a good period of two years, so I wanted
to have her come and see the country, learn some of the language, take her around, show her
some of the history and enjoy some downtime with my daughter.

Mr S. Cass Weiland:
When did she take you up on your offer? Do you recall approximately when she arrived?

Mr Avella:
She arrived in the latter part of January. I do not recall the exact date — maybe in the week of
the 24" or 25™,

Mr S. Cass Weiland:
‘What were your duties in terms of the Louisa or the Gemini III at that time?

Mr Avella:

The Gemini was in dry dock at the time, so there was not much that required my attention.
The Louisa was in the process of getting into shape so that it could get under way. There
were two engineers on board who were performing some of the tasks, but we were on
standby a little bit because we had to arrange for the ship’s management company to have a
crew and take on fuel and all the different things that you need.

Mr S. Cass Weiland:
The engineers at the time were Mr Sandor and Mr Zsolt?

Mr Avella:
That is correct.

Mr S. Cass Weiland:
Had you become well acquainted with those two gentlemen by then?

Mr Avella:
Yes. I had worked with them over the course of the two years, so I knew them quite well.

Mr S. Cass Weiland:
Were they actually involved with the Louisa from the time that you were in Jacksonville?

Mr Avella:
Yes, that is correct. They came on board in Jacksonville in the initial preparations of the ship.

Mr S. Cass Weiland:
You felt like you knew them well and trusted them?

Mr Avella:

Yes. I actually had a bond with Alex, or Sandor, because he was such a nice gentleman, and
actually my mother was Hungarian. She was an immigrant to the United States, so we had
some things in common.
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Mr S. Cass Weiland:
Your mother was Hungarian and he is a somewhat elderly guy or older gentleman?

Mr Avella:
Yes.

Mr S. Cass Weiland:
That became important because we understand that shortly after your daughter’s arrival you
were called back to the United States. s that right?

Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
By that time you had her enrolled in Spanish classes?

Mr Avella:
Yes. I wanted her to get right into the language as soon as she got there, so I took her and
enrolled her in a nice course in Puerto de Santa Maria.

Mr S. Cass Weiland:
What occasioned the necessity for you to return to the United States shortly after her arrival?

Mr Avella:

It was necessary for me to go back to the United States on short notice because I got
information from my family that my mother was quite ill and there was nobody who could
help to attend to what she needed at the time, so I was the designated person in the family to
get back and assist her.

Mr S. Cass Weiland:
We have heard that there were some other things that you could attend to if you were in the
States on a short-term basis. Is that also correct?

Mr Avella:
Yes, there were other duties that I could take care of quickly before returning to Spain.

Mr S. Cass Weiland:
Some of those related to the return of the Louisa, for example?

Mr Avella:
That is correct.

Mr S. Cass Weiland:
I would imagine that you had some hesitancy about leaving your daughter in Spain right after
she had arrived. Is that correct?

Mr Avella:

It was not a planned trip at all. In fact, I was not really happy about leaving because she had
just arrived and we had all these plans to see the country and travel around and have some
quality time together, and it took me very much by surprise. Consequently, it was very
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difficult, but it was pressing that I needed to get back, and I knew that she was going to be
okay because she had a good person on board to take care of her, to cook for her and to drive
her around where she needed to go, and I knew that she would be occupied with her school. I
also introduced her to another young lady who spoke very good English and Spanish, so I felt
like she would be okay.

Mr S. Cass Weiland:
That other young lady was the Polish girl who was just a few years older than your daughter?

Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
Your daughter was living on the Louisa when you left?

Mr Avella:
Yes, she was.

Mr S. Cass Weiland:
She had all her gear stowed in one of the cabins?

Mr Avella:
Yes.

Mr S. Cass Weiland:
On 1 February did you get a call from your daughter?

Mr Avella:

Yes, I did.

Mr S. Cass Weiland:

Tell us about the phone call.

Mr Avella:

She called me on my cell phone and asked me if she could have the combination to a safe on
board the ship, and of course immediately that struck me as “What is going on here?”
because there would be no reason for her to ask me for something like that, and in fact I
wondered why she even knew that there was a safe on board the ship.

Mr S. Cass Weiland:
You were not aware that she even knew there was a safe?

Mr Avella:
That is correct. She would not know that there was a safe on board. Immediately I was
confused, but [ knew that something had to be very wrong.

Mr S. Cass Weiland:
Did you end up speaking to the federal police on the same phone call?
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Mr Avella:

Yes, because I started to ask her some questions — to please tell me what she needed this for
and what was going on, and she was not able to answer me because I understand that she was
under the guard of the Guardia Civil, and in fact somebody had taken the phone away from
her and had got on the phone to me and identified himself as a Guardia Civil.

Mr S. Cass Weiland:
Do you remember what he asked you and what you told him?

Mr Avella:

I do. I remember that he asked me for the combination for the safe. Of course, I told him “I
do not have a combination for the safe” and that I did not know the combination for the safe,
but that I could possibly call the office of the owner of the ship and try to find out if that
information was available.

Mr S. Cass Weiland:
You say to the Tribunal that of course you did not have the combination to the safe. Why do
you say that?

Mr Avella:

It was told to us that nobody would have the combination for that safe because nobody should
have access to what was in the safe. Only the master on board the ship would be allowed to
have access there.

Mr S. Cass Weiland:
The safe that we are talking about is a safe that stored these rifles that we have seen. Is that
correct?

Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
And the shotgun?

Mr Avella:
Yes.

Mr S. Cass Weiland:
What did you do after this strange call from your daughter?

Mr Avella:

Immediately I was distressed, for one. I waited a little while and tried to call her back on her
cell phone and, of course, got no answer, so I attempted to call the engineers on board and in
fact could not get an answer there either. I had called Anna, because of course I had
everybody’s contact numbers, and she told me that the Guardia Civil was on board and had
seized the ship and detained everybody.

Mr S. Cass Weiland:
After those phone calls, what did you do?
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Mr Avella:
Immediately I packed a bag and went to the airport to get on a plane.

Mr S. Cass Weiland:
What happened when you got on the plane? You were flying to Spain?

Mr Avella:
Correct.

Mr S. Cass Weiland:
You were flying to Spain to help your daughter?

Mr Avella:

I was flying to Spain to immediately try to take charge of the situation, because my daughter
was there, the two engineers were there, the ship had been boarded and arrested, so naturally,
and especially in the case of my daughter, I was making my way there as fast as possible.

Mr S. Cass Weiland:
Is it therefore fair to say that you left for the airport before you knew that your daughter had
even been arrested, or did Anna convey that information to you?

Mr Avella:
Anna conveyed the information to me. By the time I was able to get a flight and make
arrangements, I learned that they had taken Alba to jail.

Mr S. Cass Weiland:

What about a lawyer? There was some possible confusion yesterday. Do you know whether a
lawyer was appointed by the court, or did you become involved in trying to obtain the
services of a lawyer for your daughter?

Mr Avella:
Immediately I knew that we would have to have a lawyer, so I contacted the office of Sage
and got information from them of a lawyer to contact as soon as I arrived to Spain.

Mr S. Cass Weiland:
Did Sage have a lawyer ready to go or did Sage have to make its own enquiries?

Mr Avella:
We did not have a lawyer on standby. They had to make enquiries.

Mr S. Cass Weiland:

By the time you boarded a flight to Spain, did you have the name or the contact information
of some lawyer who you thought was going to be doing the representation?

Mr Avella:
I do not believe so. I did not get that information until I arrived in Spain.

Mr S. Cass Weiland:
Until you landed?
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Mr Avella:
Yes.

Mr S. Cass Weiland:
Then what did you do?

Mr Avella:
I immediately went to Puerto de Santa Maria to meet the lawyer and try to understand what
was going on and try to get my daughter released.

Mr S. Cass Weiland:
What did the lawyer tell you?

Mr Avella:
By then I think it was Thursday afternoon or evening, and the lawyer told me that ---

Mr S. Cass Weiland:
Let me interrupt you, sir. The record indicates that she was arrested on Wednesday, 1
February. You were already in Spain by Thursday night, as best you recall?

Mr Avella:
Yes, that is what I recall, because I literally dropped everything and went to the airport.

Mr S. Cass Weiland:
Please proceed.

Mr Avella:

I made contact with the lawyer and he told me that the next day he would be appearing on
behalf of my daughter, and this was after we had to do a few formalities in retaining him, and
that he would appear the next day and have my daughter released.

Mr S. Cass Weiland:
Formalities such as money?

Mr Avella:
Correct.

Mr S. Cass Weiland:

Lawyers sometimes appreciate that! You got this lawyer some funds and he told you that he
would appear in court the next day, Friday 3 February. Did he give you a prediction of what
would happen?

Mr Avella:

After talking to him, he knew that my daughter had nothing to do with any kind of allegations
that would be brought on behalf of the ship. I explained to him that she had just arrived. I
explained the whole situation that we have talked about. He understood and said, “Yes, of
course. I will appear on her behalf tomorrow and we will have her out”.

Mr S. Cass Weiland:
“We will have her out”?
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Mr Avella:
Yes.

Mr S. Cass Weiland:
What did he say about your situation and the jeopardy that you might face?

Mr Avella:

He instructed me to wait, to just stand by and wait for him to get my daughter out, and he
would start to clear up all this, because I explained to him as briefly and as completely as I
could what I knew of the situation, which was not very much. I did not know why the
Guardia had boarded the ship. It was important that he understood that, whatever was going
on, we were not involved with anything criminal.

Mr S. Cass Weiland:
On Friday did he go to the courthouse, as far as you know, and come back and give you a
report?

Mr Avella:
Yes, he went to the courthouse. I waited around most of the day and he contacted me and said
that the judge would not see her and that she would have to spend the weekend.

Mr S. Cass Weiland:
She would have to stay in jail for the weekend, and what did you do? Did that upset you?

Mr Avella:

The first thing I did was argue a lot and scream a lot. I could not understand what he was
talking about, why he could not get my daughter released on such an issue like this, which
was ridiculous. Of course, I was extremely upset up to that point because I knew that she was
in jail, and even more so after I found out that she was not getting out. I was extremely upset.

Mr S. Cass Weiland:

What happened after this report from the lawyer that your daughter was going to be in jail?
Did he give you any more information about what he thought the case involved or what these
people were interested in?

Mr Avella:

The only information that he could give me at the time was that he said that they had found
guns on board the ship, so this is a very big deal, but I do not have any more information. He
used the term “justice secret”.

Mr S. Cass Weiland:
“Justice secret™?

Mr Avella:

Yes, he used that term and I asked him to explain that. He said, “That means that the case is
secret” and that we could not find anything out about it. Actually I was flabbergasted. I never
knew of anything like that. I am not a lawyer and I do not know anything about the system so
much in the United States or Spain, but it seemed odd to me, coming from America, that you
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would not be able to find out what the allegations were or what the reasons were or what was
going on.

Mr S. Cass Weiland:
What did he tell you about the importance of the fact that there were rifles on board the ship?

Mr Avella:

I think he expressed that it was an extreme situation, but also he did not know any particulars
about ships and maritime law and things like that, so he expressed to me that it was a grave
situation that there would be any kinds of weapon on board, and I tried to explain to him that
from what I knew of it, they were on board but were locked up securely, as they should have
been.

Mr S. Cass Weiland:
What happened then? What did you do? Did he give you any advice?

Mr Avella:

He did. I wanted to go to the Guardia Civil station and talk to them and make a declaration, to
say “What is going on? What are you doing holding my daughter? This is crazy and
ridiculous. She obviously had nothing to do with anything here, so can we not just clear this
up?” The attorney adamantly told me, “No, do not go there, because this is a grave situation
with these weapons and they are just going to throw you in jail and leave you there for 15
years. You need to just wait and go away and I will have all this cleared up”.

Mr S. Cass Weiland:
You said to him, “I am going to the police station and take care of this. I am going to explain
my daughter’s situation”?

Mr Avella:
Absolutely.

Mr S. Cass Weiland:
You had no fear for your own situation at that time, because you had not been involved in
any criminal activity?

Mr Avella:

Absolutely not, but certainly I was afraid. I did not know what was going on in a foreign
country like that and the fact that they could throw a young girl in jail for doing absolutely
nothing, so there was some fear involved.

Mr S. Cass Weiland:
When he told you that they would throw you in jail for 15 years and he was adamant about
you not going to the police station, did you take his advice?

Mr Avella:
1 did, reluctantly.

Mr S. Cass Weiland:

At the same time he was assuring you, “Do not worry. On Monday I will have her out.” Is
that what you said?
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Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
Did he predict at all that once she was released this judge might take her passport and keep
her marooned in Spain for months?

Mr Avella:
The subject never came up. I never imagined that that would happen.

Mr S. Cass Weiland:
Your thinking was, “If I follow the lawyer’s advice and return to the United States, my
daughter will be right behind me”?

Mr Avella:
Yes. I put my faith in that.

Mr S. Cass Weiland:
What happened?

Mr Avella:

It turns out that she did get out on that Monday, but they held her passport, and actually I did
not know how long ... There was not really a time frame. They just said, “You have to stay in
Spain while this is being investigated and you have to appear and check in every 1* and 15"
or whenever we call you”.

Mr S. Cass Weiland:
After you returned to the United States were you getting reports from the lawyer in Cadiz that
the matter would be cleared up in a relatively short time?

Mr Avella:

Yes, especially initially, the lawyer said that he needed to work on it, that it would take a few
weeks maximum, that he would get her passport back, and just to try to be relaxed, which
was impossible, and wait.

Mr S. Cass Weiland:
And send more money?

Mr Avella:
Correct.

Mr S. Cass Weiland:

After your daughter was released but not allowed to leave, give the court some sense of what
you and the lawyer were doing, what Sage personnel were doing, so that they can appreciate
that.

Mr Avella:

It was a very stressful time, because she was released and the two engineers were released but
not allowed to go back on ship, so they had no place to live, they had no way to get to their
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personal belongings, they had no identification and they had no money, so I had to try to
support and organize them as much as possible. When I say “support” I mean that I had to try
to figure out how they were going to get an apartment, how they were going to live, how they
were going to survive.

Mr S. Cass Weiland:

So you had been in Spain off and on by then for about 18 months. You had friends and
contacts we have heard about — Anna — and a friend who met her at the lawyer’s office,
helped get her into a hotel when she was released from jail. Were all those things that you
were working on when you were back in the States?

Mr Avella:
Yes. I did everything possible, called as many people as I could to try and help to secure an
apartment.

Mr S. Cass Weiland:
Did you arrange for her family to come and visit her?

Mr Avella:

I did. I arranged for Alba’s sister to come visit her. She has a half-brother that also came
down to visit her and to help give her support, to help in organizing all the things that she
needed to live.

Mr S. Cass Weiland:
What happened then after weeks go by and the lawyer’s prediction about the short-term
nature of this did not come true?

Mr Avella:

Well, weeks go by and you are very anxious and stressed, and another couple of weeks go by
and you are getting even more, and finally two months go by and still nothing has happened,
nothing has moved. The lawyer is still telling me that he is working on it but it is still a secret.

Mr S. Cass Weiland:
Even after two months?

Mr Avella:

Yes, which is just, again, very hard for me to comprehend. And so I finally had enough and I
said I have to meet the lawyer and have to go to the embassy in Spain; I have to make a
declaration; I have to do something to get my daughter released.

Mr S. Cass Weiland:
So what did you do?

Mr Avella:

I flew to Lisbon, Portugal, and rented a car to drive and to meet them, to meet my daughter
and to meet the attorney with the intention to go to the embassy because I felt that phone calls
weren’t enough. You can’t — you just don’t seem to get the response from phone calls. I felt I
had to go there personally and really, you know, push to get something resolved.
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Mr S. Cass Weiland:
What happened after you got to the Cadiz area generally with the rental car?

Mr Avella:

I was in contact with my daughter on her cell phone and we arranged to meet and I called the
lawyer to make arrangements to meet him. At the same time we were trying to all get
together. I wanted to meet actually in Jerez and we could go to Seville to the embassy and try
and petition some help there.

Mr S. Cass Weiland:
To the consulate you mean?

Mr Avella:

Yes, the US Consulate. My daughter called me and said, you know: “Dad, they are following
me. There are plain-clothes Guardia Civil people following me, so please don’t come and see
me because they are going to arrest you.”

Mr S. Cass Weiland:
So what happened?

Mr Avella:

Well, again reluctantly I turned around and I went back. I said: How are we going to ...” We
talked about it on the phone and we reasoned how am I going to be able to continue to
support and help them keep the flow of information coming as much as possible and keep
putting pressure on the lawyers and so forth if I am incarcerated. Again, I left — very difficult.

Mr S. Cass Weiland:

She tells you: “If you come and meet me, there are people following us and you will be
arrested and you will not be able to help me if you are in jail.” Is that basically what she was
telling you?

Mr Avella:
Yes.

Mr S. Cass Weiland:
And that is what she knew to be a fact.

Mr Avella:
That is what I assumed.

Mr S. Cass Weiland:
That is what happened in the end, isn’t it?

Mr Avella:
Yes.

Mr S. Cass Weiland:

So you decide you cannot be much help to her if you are incarcerated so you reluctantly leave
the area in your rental car and go back to Lisbon.
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Mr Avella:
Yes.

Mr S. Cass Weiland:
What happened in Lisbon?

Mr Avella:
I went through passport control and apparently my passport was flagged and they detained
me at the airport.

Mr S. Cass Weiland:
I want you to tell the Tribunal first, when they arrested you in Lisbon, what did they tell you
you were charged with?

Mr Avella:
All the information I had in Lisbon was that there was a European arrest warrant for me and I
asked them on what charges and they said they can’t tell me.

Mr S. Cass Weiland:
They could not tell you what you were charged with.

Mr Avella:
No.

Mr S. Cass Weiland:
Did they put you in jail in Lisbon?

Mr Avella:
Yes, they did.

Mr S. Cass Weiland:
What jail did they put you in?

Mr Avella:
They took me to a facility in the city that was a very old prison.

Mr S. Cass Weiland:
A prison?

Mr Avella:
Yes.

Mr S. Cass Weiland:
What happened to you there?

Mr Avella:
Well, they took me there and I was checked in and put in a cell, and waited.

Mr S. Cass Weiland:
Were there other people in the cell?
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Mr Avella:
Yes, one other.

Mr S. Cass Weiland:
What was he charged with?

Mr Avella:
I believe it was drug-trafficking or something like that.

Mr S. Cass Weiland:
So what happened when you were in jail in Lisbon? How long did you stay in jail?

Mr Avella:

Well, they put me in front of a judge in Lisbon, as I imagine they would have to do. They
asked me if I wanted to resist extradition to Spain. I said: “Why would I want to do that? I
want to get back there. I want to go to Spain right now because this has to get cleared up.
What am I going to do sitting there in Portugal when it is not going to matter — you guys can’t
do anything for me so I have got to get back to Spain.” Of course, they told me that as long as
I was agreeing with that and signed a paper they would put the wheels in motion to extradite
me to Spain.

Mr S. Cass Weiland:
How many days did that take?

Mr Avella:
I think it was ten days.

Mr S. Cass Weiland:
After ten days they transported you to Spain?

Mr Avella:
Yes.

Mr S. Cass Weiland:
They took you out to the airport and flew you over to Jerez?

Mr Avella:

No, they transported me within Portugal to the border, to another facility, and I spent the
night there. The next morning they took me across the border to Spain and handed me over to
the officials there.

Mr S. Cass Weiland:
Did the Portuguese police restrain you in some way on the trip to the border?

Mr Avella:
Yes, I was always handcuffed of course.

Mr S. Cass Weiland:
Did they tell you they handcuffed you because you were charged with a violent crime?
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Mr Avella:
Well, they didn’t really explain to me any — either way or the other. They just handcuffed me
and took me away.

Mr S. Cass Weiland:
So then you were turned over to the Spanish police?

Mr Avella:
Yes.

Mr S. Cass Weiland:
How did that transfer occur?

Mr Avella:

Yes, they took me across the border and we met some Spanish officials and they asked me to
identify myself and they said:“Do you know why you are here?” I said: “No, not really”, and
they just kind of chuckled.

Mr S. Cass Weiland:
Chuckled?

Mr Avella:
Yes.

Mr S. Cass Weiland:
Did they produce a document that said, “This is the charge, Mr Avella; we are taking you to
jail”?

Mr Avella:
No, not that I can recall.

Mr S. Cass Weiland:
The Spanish police transported you to Cadiz or to where?

Mr Avella:

After going to another facility somewhere across the border and waiting a few hours — I don’t
remember exactly but it was the same day, I believe, where two officers took me in a van to
Cadiz.

Mr S. Cass Weiland:
They took you in a van to Cadiz. Did they handcuff you?

Mr Avella:
Yes, they did.

Mr S. Cass Weiland:
‘What were the conditions in the van?
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Mr Avella:
Well, just a bare, small van, with nothing in the back basically — empty.

Mr S. Cass Weiland:
No seat or anything?

Mr Avella:
No, just the floor.

Mr S. Cass Weiland:
How long did it take to drive over there, if you recall?

Mr Avella:
It took a long time. I can’t be sure if it was six or eight hours, something along those lines,
but it was a long ride, yes.

Mr S. Cass Weiland:
Did they take care of any of your personal needs on the trip?

Mr Avella:
No, they didn’t really pay attention much. They just put me in the back and got on the road
and stopped for lunch and kept going, and all the time I just was handcuffed in the back.

Mr S. Cass Weiland:
They stopped for lunch and left you handcuffed in the back of the van?

Mr Avella:
Yes.

Mr S. Cass Weiland:
Did they take you out and take you into the men’s room or anything?

Mr Avella:
No.

Mr S. Cass Weiland:
The entire six to eight hours?

Mr Avella:
The entire time.

Mr S. Cass Weiland:
Where did they actually take you first — to see the judge immediately so that you could
understand what the charges were?

Mr Avella:

It was my understanding that they were taking me directly to the judge, and of course I didn’t
know — really disorientated and not knowing anything. I went to a holding cell in a building,
which I assumed was the courthouse.

133



496 MINUTES — PROCES-VERBAL

M/V “LOUISA”

Mr S. Cass Weiland:
At some point you did see some kind of judicial authority — is that right?

Mr Avella:
First, I was interviewed by my lawyer and then we went to see the judge.

Mr S. Cass Weiland:
So a lawyer came to see you.

Mr Avella:
Yes.

Mr S. Cass Weiland:
Was that the same lawyer your daughter had been using?

Mr Avella:
No. This was a lawyer from Madrid.

Mr S. Cass Weiland:
When you were in the custody of the Portuguese did they allow you to make any calls?

Mr Avella:
No.

Mr S. Cass Weiland:
How did this lawyer from Madrid appear?

Mr Avella:

Once I was in the prison in Portugal I was able to use a phone. There was some sort of phone
there that — I don’t remember exactly how it worked, how you had to put money in it or
something like that, and I could make a call.

Mr S. Cass Weiland:
Did the ship-owner arrange for you to have a lawyer?

Mr Avella:
Yes.

Mr S. Cass Weiland:
And the lawyer came from Madrid?

Mr Avella:
Yes.

Mr S. Cass Weiland:
And the lawyer accompanied you to see the judge?

Mr Avella:
Yes.
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Mr S. Cass Weiland:
Was this the same Judge de Diego Alegre who had done such a fine job with your daughter?

Mr Avella:
Yes.

Mr S. Cass Weiland:
What did he say to you? What was the first thing that this judge in Cadiz said to you?

Mr Avella:

I remember going up to the chambers of the judge expecting to finally tell my story and say
that, you know, what was going on here and trying to explain that it was — they had
everything wrong. Before we actually sat down to be official, so to speak, the judge asked me
— because he spoke pretty good English and he said: “So do you hunt alligators in Texas with
those guns?” Actually, he said “in Florida” — “Do you hunt alligators in Florida?”

Mr S. Cass Weiland:
So he was mocking you.

Mr Avella:
I don’t even — I didn’t even make a response because it was so out of the blue and off the
wall.

Mr S. Cass Weiland:
Did he set bail then and explain to you in some detail what the charges were and that sort of
thing?

Mr Avella:

Well, at that time they finally told me that I was charged with all these crazy trumped-up
charges of trafficking weapons of war and — you know, trafficking patrimony of Spain — you
know, like I was some international drug-trafficker or something like that, you know. That is
what they described. We had a short interview. He asked me a few questions — do I know
who this is, do T know who that is and things like that. He said: “Okay, that’s enough” and
they took me back to the holding cell. Then the lawyer came down and said: “Well, it could
be worse, but you are going to have to go to prison, but don’t worry because we will get this
cleared up. We will get it cleared up. I will have you out in two weeks.”

Mr S. Cass Weiland:
“I will have you out in two weeks” — is that what the lawyer told you?

Mr Avella:
Yes.

Mr S. Cass Weiland:
He was confident.

Mr Avella:
I wasn’t really confident in anybody, but he was confident.

135



498 MINUTES — PROCES-VERBAL

M/V “LOUISA”

Mr S. Cass Weiland:
You mean that the lawyer was confident, or it seemed like he was?

Mr Avella:
Yes.

Mr S. Cass Weiland:
At that time, when you hear about trafficking in the patrimony of Spain have you any idea
what he was even talking about?

Mr Avella:
Well — to the judge?

Mr S. Cass Weiland:
Yes. Had you seen any of that kind of activity or been involved in it?

Mr Avella:

Well, certainly not, and there was questions directed in that, but I don’t remember my exact
testimony, you know, it was so long ago. But I am sure he asked some questions of shipwreck
or patrimony or, you know, taking things from the sea or ...

Mr S. Cass Weiland:
Did the lawyer’s prediction about two weeks in jail come true?

Mr Avella:
No.

Mr S. Cass Weiland:
How long did you stay in jail?

Mr Avella:
I was incarcerated in prison for nine months.

Mr S. Cass Weiland:
For nine months. At the end of nine months did you get a trial?

Mr Avella:
Oh, no.

Mr S. Cass Weiland:
So this arrest occurred in May 2006 — is that correct?

Mr Avella:
Yes.

Mr S. Cass Weiland:
Now we are in October of 2012. Have you had a trial yet?

Mr Avella:
No, there has been no trial.
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Mr S. Cass Weiland:
Are you familiar with the rather complex criminal procedural rules in Spain?

Mr Avella:
Well, I have gotten somewhat familiar over the years because it is still something that is
hanging over me.

Mr S. Cass Weiland:

The court was presented, much to our surprise, with something called an indictment in
December 2010, when we were last here. The lawyers in the case certainly had never seen
that document. When that document was shown to you had you ever seen that document, that
they called an indictment?

Mr Avella:
No.

Mr S. Cass Weiland:

We came to understand that that was some kind of a charge at the investigatory court, but that
the case still needed to be referred to a higher court, to a trial court. Is that your
understanding?

Mr Avella:
Yes, I believe it has to go up different levels in the court system.

Mr S. Cass Weiland:
Has your case been referred to the trial court yet, after these many years?

Mr Avella:
Not that I have ever been informed of.

Mr S. Cass Weiland:
Tell the members of the Tribunal, not in graphic terms but in a few words what it was like in
the Spanish prison for nine months.

Mr Avella:

It was an older facility that was run-down and needing repair, overcrowded, where you have
people in cells that are designed for two that there was four people in - basically pretty poor
conditions, no real programmes for exercise or no activity, no use of the library.

Mr S. Cass Weiland:

Did you learn from your lawyer while you were incarcerated just what the Spanish claimed to
have taken off the Louisa during their two-day search in February 2006? For example, do you
know if the Spanish ever provided your lawyer with an inventory of the search?

Mr Avella:
Not that I have ever seen.

Mr S. Cass Weiland:
Perhaps we will see that.
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Mr Avella:
Did the judge set bail for you so that perhaps the ship-owner could provide funds to release
you from prison?

Mr Avella:
After nine months, I guess with repeated requests and work from the attorneys, I was released
on a bond, a very substantial bond of €30,000.

Mr S. Cass Weiland:
Was there a bond set in May of 2006, when you were first sent to prison?

Mr Avella:
Well, no; it was only after nine months in prison that they set a bond.

Mr S. Cass Weiland:
So the ship-owner sent funds to secure your release?

Mr Avella:
Yes, he did.

Mr S. Cass Weiland.:
The ship-owner now, despite the lack of any obligation on its part, had been supporting your
daughter — is that right?

Mr Avella:

That is correct. That was the only way she could — I mean, once I was in jail I had no way of
getting an income to her or anything, so the ship-owner was paying for her apartment and
giving her subsistence money and sending me a little money in prison so I could buy a cup of
coffee.

Mr S. Cass Weiland:
Just so it is clear, the irony here is rather striking. You had resisted the urge to go to the
authorities in an effort to secure the release of your daughter initially.

Mr Avella:
Yes.

Mr S. Cass Weiland:
The lawyers in Spain said: “Don’t do that because they will arrest you and your daughter will
still be here.” Correct?

Mr Avella:
That is correct.

Mr S. Cass Weiland:

But you could not resist the urge; you go to Spain again and you end up getting arrested and
your daughter is still in Spain for months. Is that what happened?
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Mr Avella:
It is exactly what happened. I couldn’t just stand by and allow them to do that to my
daughter. I mean it was killing me.

Mr S. Cass Weiland:
So we now have the rather bizarre situation of your daughter, whose passport has been taken
by the police, by the court, coming to visit you in prison in Spain: is that what happened?

Mr Avella:
Yes.

Mr S. Cass Weiland:
How often did she come and see you — we have a little reunion of the Avella family every
once in a while?

Mr Avella:
I think she was allowed to come — I think it was a weekend, on a Sunday, once every couple
of weeks for an hour or two.

Mr S. Cass Weiland:
By the way, what was the name of the prison?

Mr Avella:
Puerto Dos. That’s how I knew it.

Mr S. Cass Weiland:

After these nine months or so you got some kind of a passport. Tell the Judges how you
finally — excuse me, after nine months or so you got out of jail first. Let’s talk about that.
What did you do when you got out of jail?

Mr Avella:
Yes, after nine months I was released on bond and instructed to appear every 1% and 15®,
check in, so to speak, and have a document stamped; and that would be my obligation, so
there I was.

Mr S. Cass Weiland:
The court had made the decision to keep your passport — is that right?

Mr Avella:
Yes, they had my passport.

Mr S. Cass Weiland:
So now you will enter into the same situation that your daughter faced.

Mr Avella:
The same situation: no passport, no money, no place to live.

Mr S. Cass Weiland:
Did you receive funds from the ship-owner?
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Mr Avella:
Yes, I did.

Mr S. Cass Weiland:
What month were you released from jail?

Mr Avella:
February. It was February.

Mr S. Cass Weiland:
2007?

Mr Avella:
Yes.

Mr S. Cass Weiland:
By this time your daughter has been allowed to depart the country.

Mr Avella:

Thankfully, yes, she had left prior to that. She had left the year before, at the end of the year
before. I had been there over the Christmas time and so forth, and she was back in the United
States by then.

Mr S. Cass Weiland:
Did your lawyer from Madrid make efforts to obtain the passport from the court so that you
could leave the country?

Mr Avella:

Well, we — I am sure that he petitioned the court on numerous occasions, because I asked and
I pleaded with him, the US Embassy and Consulate office and so forth, not as much to leave
the country because I was obligated to check in every 1% and 15®, but I couldn’t — I had no
identification and I couldn’t do anything. I couldn’t even go to a bank and withdraw money if
somebody had put funds in for me. I couldn’t open an account. I was stuck. I tried to find
work but without identification it is very difficult. So I asked for the relief because I needed
something that would allow me to survive while I was there waiting for them to resolve these
issues.

Mr S. Cass Weiland:
Are you still under some restrictions from the court in Cadiz in 2012?

Mr Avella:
Yes, as far as [ understand it [ have to appear whenever called.

Mr S. Cass Weiland:
Were you called to appear in 2011, five years after you had been arrested?

Mr Avella:

Yes, there was an order for me to appear in 2011 to be interviewed or answer questions in
Cadiz by another judge.
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Mr S. Cass Weiland:
By that time you had a passport?

Mr Avella:
Yes, I did.

Mr S. Cass Weiland:
And by that time you had a job?

Mr Avella:
Yes, I did.

Mr S. Cass Weiland:
How did you get a passport?

Mr Avella:
I got a passport back in August 2008. I received a new passport from the US Consulate’s
office in Barcelona after ---

Mr S. Cass Weiland:
Excuse me. So that is clear, the passport you received did not come from the court; it came
from the US Consulate? They issued you a new one?

Mr Avella:
They finally did, yes.

Mr S. Cass Weiland:
Did they do that with the knowledge of the court?

Mr Avella:

They did, because we spent many months trying to pressure them to understand that how can
you leave this person without a passport, which is the main document you need to travel
around and to be able to find work and to be a normal citizen. So US attorneys were very
strong in convincing the Consulate’s office to issue me a passport but they still were reluctant
until they had an order from the judge.

Mr S. Cass Weiland:
So the judge actually issued an order allowing the US Government to issue you some kind of
a temporary passport. Is that right?

Mr Avella:
Yes, the judge finally issued an order that it would be OK for them to give me a passport but
it should only be a temporary passport.

Mr S. Cass Weiland:
There is no such thing in the US government passport world, is there?

Mr Avella:
That is what they told me. They said, “There is no such thing so we are just going to give you
a passport.”
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Mr S. Cass Weiland:
Since then you have still been subject to the call of the court in Cadiz — correct?

Mr Avella:

That is correct. I still have to appear whenever called, and in fact I still live in Europe, partly
because of that. I got a passport back in 2008 and nothing is cleared up. I found work and I
have stayed around to try and get this thing resolved finally.

Mr S. Cass Weiland:
By the way, you actually married a French lady — is that right — since you have been living in
Europe all this time?

Mr Avella:
Yes, I got married two years ago to a French woman.

Mr S. Cass Weiland:
When you were summoned to Cadiz in March of 2011, years after this search of the vessel,
what happened on that occasion? Do you remember?

Mr Avella:
I travelled to Cadiz to appear.

Mr S. Cass Weiland:
Do you remember where you were, how far you had to travel?

Mr Avella:

Yes, I had to come from — I do not remember if I was in the south of France or Italy. I move
around a lot, working shipyard to shipyard around the Mediterranean, so I had to leave work
and travel to Cadiz to appear.

Mr S. Cass Weiland:
What was the purpose of the court appearance in March of 2011, as far as you understood?

Mr Avella:

I thought the purpose was to finally clear up these matters. I went there with the intention and
with the hope that this new judge — because it was a different judge than I saw five years
prior — in the same court though — would listen to the arguments that these charges that are so
grave have nothing to do with me, and we produced documents and made arguments and she
asked me a few questions more and nothing came of it.

Mr S. Cass Weiland:
Did the lawyers for the ship owner travel to Cadiz on that occasion in expectation of meeting
with the judge?

Mr Avella:

Yes, there was a lawyer from Jerez, a lawyer from Madrid, and lawyers from the United
States that travelled there.
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Mr S. Cass Weiland:
Were the lawyers from the United States allowed to attend the Spanish proceedings?

Mr Avella:
What I recall is that they were not allowed to go into the proceedings at that time, at my
questioning. They allowed the Spanish lawyers in but not the American lawyers but
expressed that the American lawyers could meet with the judge after we were done with my
testimony.

Mr S. Cass Weiland:

After you had this proceeding with the Spanish judge did the clerk of the court come out and
inform the American lawyers that the judge had received a call from Madrid and that she
would not be able to meet with them?

Mr Avella:
Yes, that is exactly what the clerk said.

Mr S. Cass Weiland:

You had your liberty restrained from March 2006, really until today, but certainly until you
received your passport some 27 months later. Do you think your rights have been violated by
the Spanish Government?

Mr Avella:
In my opinion, clearly I have been abused and my rights have been violated.

Mr S. Cass Weiland:
Do you feel you have been denied justice by the Spanish system?

Mr Avella:
Absolutely.

Mr S. Cass Weiland:

What do you think this proceeding, if you can call it that, in Spain has cost you personally?
Let us talk first about the more mundane things. What sort of tools and personal possessions
did you have on the Louisa?

Mr Avella:
As I have stated, I am an engineer, a technician, a mechanic, that fixes systems in ships and
things like that, and I have tools of my trade, expensive tools, that were on board the Louisa.

Mr S. Cass Weiland:
Do you have a great quantity of them?

Mr Avella:
Yes. There was a large amount.

Mr S. Cass Weiland:
It was easy to transport them because you put them on the ship in Jacksonville.
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Mr Avella:
That is correct.

Mr S. Cass Weiland:
How much do you think all those tools were worth?

Mr Avella:
They were tools that I had accumulated over many years of my career but clearly they
amounted to — and I looked it over carefully — in the neighbourhood of 60,000 euros.

Mr S. Cass Weiland:
What about your ability to work as a technical guy in the shipyards of Europe without your
tools? Do you think that inhibits your income or your ability to get work?

Mr Avella:

Fortunately, my ability to get work in some capacity is because of these [hands], but if I had
the tools, it certainly commands a much higher daily rate. If an engineer shows up in the kind
of work that I do, that is well equipped, you get a much better wage per day.

Mr S. Cass Weiland:
Some of the work you do, I think it is fair to say, is highly technical. Is that correct?

Mr Avella:
It is.

Mr S. Cass Weiland:
You work on stabilizers of very expensive yachts and things like that?

Mr Avella:
I do.

Mr S. Cass Weiland:
What sort of a daily rate do you think you could have commanded during all of the time that
you were, first, in jail, and then released without a passport?

Mr Avella:

I can only tell you today what it is. I do not know. It has not changed much since the time I
was in prison but today in this industry, because I work it every day, an engineer that shows
up with the tools necessary to perform the job, the rate is about 1,000 euros a day, 100 an
hour.

Mr S. Cass Weiland:
I just want to ask you a couple of additional questions because it occurred to me that you
actually were allowed on the Louisa at one point in about 2009. Is that correct?

Mr Avella:
Yes, that is correct. I was in Puerto de Santa Maria in 2009 to board the ship.

Mr S. Cass Weiland:
A judge issued an order allowing you and some lawyers to go on the ship. Is that right?
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Mr Avella:
Yes, that is correct.

Mr S. Cass Weiland:
Could we have those pictures of the interior of the Louisa from 2009, please? Did you take
some pictures while you were there?

Mr Avella:
Yes, I did.

Mr S. Cass Weiland:

We have several pictures of what the interior of the ship looked like and I believe at least one
or two of the exterior of the ship. How would you describe the condition of the ship when
you went on in 2009, some three years ago?

Mr Avella:

First of all, it broke my heart to see the condition of the ship because she was a beautiful old
ship, but in any case, it was completely ransacked throughout, everywhere, and many things
were gone and ripped off the wall, and critical pieces on the bridge were gone. She was
basically just left to rust, not moored properly, beating against the quay, a lot of damage to
the side of the hull. She was listing to port, there was water in the bilge. It was a mess.

Mr S. Cass Weiland:
This picture that is on the screen now indicates some apparent damage to the side of the
vessel on the dockside. Did you notice that?

Mr Avella:

This shows some but not nearly the extent of the damage that the stern of the ship had on that
port side. That was because there was no proper cushioning ever maintained against the quay,
and the mooring lines were not working properly, so she was beating up against the quay for
ever.

Mr S. Cass Weiland:
As far as you know, assuming the Louisa has not sunk at the dock, is it still there, after all
these years?

Mr Avella:
It was there when I was there in 2009 but I could not tell you today. As far as I know, I
imagine it must be.

Mr S. Cass Weiland:
Did you go in the hold of the ship in 2009?

Mr Avella:
[ am sorry?

Mr S. Cass Weiland:
Did you go down below in 2009?
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Mr Avella:
Yes, I did.

Mr S. Cass Weiland:
You had some flashlights and things. There was no power on the ship, was there?

Mr Avella:
It is a dead ship. There is no power.

Mr S. Cass Weiland:
Did you notice that all the equipment, expensive equipment, that had been put on the ship had
been removed?

Mr Avella:
She had been stripped of all the equipment.

Mr S. Cass Weiland:
Did you ever see the order from the Spanish court allowing the Guardia Civil to start to use
the equipment that had been taken off the ship itself?

Mr Avella:
Yes, I was shown that order that said that they could appropriate and use all the equipment
that they had taken from the ship.

Mr S. Cass Weiland:
May I have a moment, Mr President? (Pause) We have no further questions, Mr President.

The President:
Thank you very much, Mr Weiland.

Pursuant to article 80 of the Rules of the Tribunal, a witness called by one Party may also
be examined by the other Party. Therefore, I ask the Agent of Spain whether the Respondent
wishes to cross-examine the witness.

Mme Escobar Herndndez :
Merci, Monsieur le Président. Je vous demande d’autoriser mon collégue, M. Aznar Gémez,
a procéder a un contre-interrogatoire du témoin.

MR MARIO AVELLA, CROSS-EXAMINED BY MR AZNAR GOMEZ
COUNSEL OF SPAIN
[ITLOS/PV.12/C18/3/Rev.1, p. 24-34]

Mr Aznar Gomez:
Thank you, Mr President. Let me first say, Mr President, distinguished Judges, that it is a
privilege and an honour to appear again before this Tribunal.

Good morning, Mr Avella.

Mr Avella:
Hello.
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Mr Aznar Gomez:

Mr Avella, yesterday you expressly said that the Louisa sailed to Spain unclassed. Do you
know that this is a breach of international law and International Maritime Organization
standards, particularly the Paris Memorandum of Understanding, in force for St Vincent and
the Grenadines since 19847

Mr Avella:
I do not understand what you are asking, sir.

Mr Aznar Gomez:
You said that you were sailing across the Atlantic Ocean with a vessel unclassed.

Mr Avella:
No, that is not correct.

Mr Aznar Gomez:
You said this yesterday, as far as I remember.

Mr Avella:
I think you misunderstood. I said it was “under class”, not “unclassed”. The term is “under
class” which means that it is under a class society, with full compliance.

Mr Aznar Gémez:
In 2004?

Mr Avella:
That is correct.

Mr Aznar Gomez:
You are sure about this, the MARPOL and the SOLAS certification?

Mr Avella:
Absolutely. Every regulation was up to standard and audited by Germanischer Lloyd, and we
have the class certificate before we even can clear port state control and sail.

Mr Aznar Goémez:
The last port control was not done in 2000?

Mr Avella:
Excuse me?

Mr Aznar Gomez:
The last port control was done in 2000, as I remember, and you must do the port control
every two years.

Mr Avella:

Actually, you do not do port control every two years. You do the audits of the class society
every five years.
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Mr Aznar Gémez:
Are you sure of that?

Mr Avella:
Yes.

Mr Aznar Gomez:
Anyway, did you or your company report any problems, if any, with the classification to the
flag state, to St Vincent and the Grenadines?

Mr Avella:
Did I report any problems?

Mr Aznar Gomez:
Yes.

Mr Avella:
What type of problems?

Mr Aznar Gémez:
Classification.

Mr Avella:

First of all, it was not my responsibility to report any problems to any authority. It was my
responsibility to take the audits that were generated by the inspectors of Germanischer Lloyd
and bring up to standard any deficiencies that they may find during the inspection of the ship,
whereas then they re-inspect, see that those deficiencies are brought up to standard, and issue
their class certificate.

Mr Aznar Gomez:
During all this process, did the flag State connect with the owner of the vessel to be sure that
every single certificate and classification stamps were correctly done?

Mr Avella:
I am having a little difficult time understanding with your accent.

Mr Aznar Goémez:
Excuse me.

Mr Avella:
I am sorry. It is not you, it is me; I am a little hard of hearing sometimes. I am sorry.

Mr Aznar Gomez:
I will try to speak a little bit louder.

Mr Avella:
You are asking what, again?
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Mr Aznar Gémez:
If the flag State contacted at any time with the owner of the vessel in order to check that all
the classification documents are OK, are correct.

Mr Avella:
It is my understanding that that would be normal. The Master of the vessel is responsible to
make sure that all its certificates are in order and current.

Mr Aznar Gomez:
But you are not sure about this?

Mr Avella:
I am sure that all the certificates were in order and current, yes.

Mr Aznar Gomez:
No, no. I am just questioning you if there is this surveillance by the flag State about the
correctness of all this.

Mr Avella:
I believe that there is always a relationship between the class society, the flag, all of the
requirements necessary to be in order.

Mr Aznar Gémez:
Did you have any contact with the flag State of your vessel?

Mr Avella:
Did I personally?

Mr Aznar Gémez:
Yes.

Mr Avella:
No.

Mr Aznar Gomez:

Mr Avella, you also said yesterday that, before sailing to Spain, some fittings were made to
the Louisa, particularly, if I am not wrong, the installation of diving equipment and sonar,
navigation sonar. Is that right?

Mr Avella:
Yes.

Mr Aznar Gomez:
Navigation sonar. It is an old vessel.

Mr Avella:
Navigation sonar?

Mr Aznar Gomez:
Yes, sonar that usually vessels have in order to be aware of the depth.
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Mr Avella:
I believe that, at least on a ship such as that, there is no such thing as navigation sonar. That is
radar. Sonar is something else.

Mr Aznar Gémez:
It is newer. It is for new vessels, is it not?

Mr Avella:
I imagine.

Mr Aznar Gémez:

Yes, not for such old vessels. Mr Avella, apparently you were in charge of all operations of
Sage in Spain, and particularly of all operations of the Louisa and the Gemini IIl. In your
declaration under penalty of perjury made on 2 February 2012 and included in Applicant’s
Memorial and Reply as annex 43, you only say that you worked for Sage primarily as an
engineer on the Louisa. Yesterday and today you said that among a lot of things you have
done, you are a marine technician. The problem with this is that Sage apparently sent you and
the Louisa to Spanish waters to make marine oil and gas prospects. Are you a specialist in
marine oil and gas prospects too?

Mr Avella:
No.

Mr Aznar Gomez:

Yesterday you also talked about some working experience in South America related to oil
and gas. How long did it last? You yesterday said that you worked in South America with
Sage.

Mr Avella:
Yes.

Mr Aznar Gomez:
Oil and gas prospecting. Is that correct?

Mr Avella:
Yes.

Mr Aznar Gomez:
How long did it last, your experience in South America, how many years?

Mr Avella:
I said it had to do with methane gas recovery, and I was there for only a few months.

Mr Aznar Gomez:

Only a few months. OK. Just out of curiosity, because you just said in one of your last
answers, did Sage not provide you with the necessary tools to perform your duties aboard?
You said that you have lost, I heard, 60,000 euros worth of tools aboard the Louisa which
belonged to you.
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Mr Avella:
That is correct.

Mr Aznar Gomez:
So the owner of the ship did not provide you with the tools to perform your duties aboard?

Mr Avella:

What I said was that in my capacity as an engineer and as a person that fixes systems on
board and repairs and is in charge of maintenance and upkeep, and in my case, as in many
cases, an engineer like that can arrive with his own tools to perform those tasks, because a
ship generally does not have enough on board. They have specific tools for the main engines
and generators and so forth, but other types of tools are not necessarily around, so that is why
in my career I show up with the tools, and in fact it commands a better price per day for my
services.

Mr Aznar Gomez:

Perhaps this is more useful in North America but, as far as I know, not in the rest of the
world, at least here in Europe. That was just curiosity. In Annex 36 of the Applicant’s
Memorial and Reply several letters and a telefax are reproduced informing about part of the
relationship between Sage, ASP SeaScot and Mertramar. It becomes apparently clear that
Mertramar only served as Sage’s ship agent in Spain from the arrival of the Lowuisa to Spanish
port in October 2004 until 23 August 2005. Which company, if any, substituted Mertramar in
that responsibility from 23 August 2005 up to the immobilization of the vessel on 1 February
2006?

Mr Avella:
I have no idea.

Mr Aznar Gomez:
Which company was then in charge of the control and maintenance of the war weapons
aboard the Louisa?

Mr Avella:
I am sorry? Which company was in charge of?

Mr Aznar Gomez:

The control and maintenance. It has been said in a lot of documents that Sage was not
responsible, that it is ASP SeaScot or Mertramar, the companies responsible for managing all
the questions about the entry of weapons and the control of these weapons when in Spanish
territory. Once Mertramar ends its contract with Sage, which company substituted for this
task in August?

Mr Avella:
I do not know. It was not my job to be in the administrative, paperwork. That seems like
more of a job for the Master.

Mr Aznar Gomez:

When the Master was not on board the vessel, for example, when the vessel was
immobilized, the captain was not aboard — actually it looks like he left Spain some weeks
earlier — who was then in charge of war weapons?
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Mr Avella:
In charge of what?

Mr Aznar Gomez:
In charge of the weapons?

Mr Avella:
Nobody.

Mr Aznar Gomez:

Nobody? Let me pose another question. Do you really think that a research vessel, planning
to sail in European waters, particularly in waters under strict surveillance, being so close to
the Straits of Gibraltar, actually needs war weapons aboard? Let me tell you that I was born
in Cadiz and the last time we saw Sir Francis Drake was in 1596.

Mr Avella:
I do not know what you are asking me.

Mr Aznar Gomez:
Do you still consider that the weapons were necessary aboard because of this threat of
pirates?

Mr Avella:
Again, that was not my decision or my responsibility or duties. Those were of other people. I
cannot speculate on why they were needed or any of that.

Mr Aznar Gomez:

Mr Avella, in the personal affidavit of Ms Linda Thomas, your boss in Sage, included as
Annex 41 to St Vincent and the Grenadines Memorial and Reply, it is implied that Sage
developed an alleged project involving oil and gas in the Bay of Cadiz from 2003 to 2005. It
is actually said that the survey was satisfied in May of 2005. Hence, what were you doing in
Spanish territory aboard the Louisa and the Gemini from May 2005 up to the immobilization
of the vessel on 1 February 2006?

Mr Avella:
What ...?

Mr Aznar Gomez:
What were you doing aboard the vessel?

Mr Avella:
During what dates?

Mr Aznar Gomez:

Once allegedly the prospects were finished in May 2005 up to the immobilization of the
vessel.
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Mr Avella:
From May 2005 up till the arrest of the vessel, you are saying? You said “immobilization of
the vessel”. Do you mean the arrest?

Mr Aznar Gomez:
Yes, the immobilization. It is a legal term.

Mr Avella:
What was the vessel doing?

Mr Aznar Gémez:
The vessel and the crew.

Mr Avella:
Maintenance and upkeep, waiting for the next destination, waiting for instructions, various
duties and chores.

Mr Aznar Gomez:
Waiting? Interesting.

The President:
Mr Aznar Gomez, | am sorry to interrupt you but we have reached 11.30 and the Tribunal
will withdraw for 30 minutes. We will continue the hearing at noon.

(Break)

The President:
Mr Aznar Gémez, you may continue the examination of the witness.

Mr Aznar Gomez:

Mr Avella, it has been said that there is a little problem with the translation into French. This
is probably because of my awful English. Could you please wait for a moment before you
answer my questions in order to facilitate the translation?

Mr Avella:
I am sorry.

Mr Aznar Gémez:
No, it is perhaps my accent. Mr Avella, yesterday you said that you had no relation with
treasure hunters. Is this okay?

Mr Avella:
I believe I said that I am not a treasure hunter, and I have never been one.

Mr Aznar Gomez:
It is completely clear for me that yesterday you said that you are not a treasure hunter, but
you also said that you have no relation with treasure hunters?

Mr Avella:
Me personally, no.
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Mr Aznar Gémez:
Mr Avella, what was your relationship with Mr Valero and Mr Bonifacio?

Mr Avella:
My relationship with them was that they were part of a project where I was on board the ship
to perform my duties, and that was it. [ had no real relationship with them.

Mr Aznar Gomez:
Did you know, Mr Avella, that these persons, Mr Valero and Mr Bonifacio, were well known
people to be closely linked with treasure hunting in Spanish waters?

Mr Avella:
I heard that they were, yes.

Mr Aznar Gomez:
You heard this?

Mr Avella:
Yes.

Mr Aznar Gomez:
Mr Avella, do you know that Sage, your company, had concluded an agreement with
Mr Valero and that shipwrecks were discussed?

Mr Avella:
I was aware of a relationship with Sage and a company called Tupet, but Sage is not my
company. [ was employed by Sage.

Mr Aznar Gomez:
Another curiosity. If you were looking for oil and gas in Spanish waters, why did you need
the co-operation of an alleged historian, Mr Bonifacio?

Mr Avella:
Excuse me? Why did I need ...?

Mr Aznar Gomez:
Why did Sage need the co-operation of an alleged historian on shipwrecks?

Mr Avella:
It is my understanding that we produce data. Sage as a company and the project produces
data that was to be shared with another Spanish company, Tupet.

Mr Aznar Gomez:
So it was not a responsibility of Sage?

Mr Avella:
What was not a responsibility of Sage?
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Mr Aznar Gomez:
The use of this data to be given to other companies.

Mr Avella:
I am sorry, the use of ...?

Mr Aznar Gomez:
This data, allegedly gathered by Sage, to be shared with other companies.

Mr Avella:
It was the agreement to share the data, yes.

Mr Aznar Gomez:
But it was a contract signed with Mr Valero?

Mr Avella:
That was my understanding.

Mr Aznar Gomez:

Mr Avella, let me now return to the concrete stones — I think that was the term used yesterday
— found aboard the Louisa. Yesterday the distinguished Co-Agent of Saint Vincent and the
Grenadines said that they might be stones used by fishermen in their nets as a possibility.
Would you agree with me that if fishermen used these stones, for example, 100 years ago,
they would be anyway under the Spanish legislation and the 2001 UNESCO Convention on
the Protection of the Underwater Cultural Heritage?

Mr Avella:
I would not know.

Mr Aznar Gomez:

As a lawyer, I can confirm this to you. Yesterday you also said that the Gemini III was
gathering previous geological data, also using divers, which at least is curious. You also said
that others had previously done this work during 2003 up to 2005. Sage bought the Gemini II]
in February 2005. What geological data are we talking about?

Mr Avella:
It is my understanding that it is geological data that is required through mapping and
electronic data.

Mr Aznar Gomez:
How did you get that previous geological data?

Mr Avella:
That was acquired by compiling sonar data and magnetometer data.

Mr Aznar Gomez:
Prior to the arrival of the Louisa and the Gemini II] to Spanish waters?

Mr Avella:
That is correct.
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Mr Aznar Gomez:
Under what permits?

Mr Avella:
I am assuming with the permits that were being used. I was not here then. I arrived with the
Louisa.

Mr Aznar Gémez:
Permits used in 2003, you guess?

Mr Avella:
Our work only began in 2004, so I do not know what transpired in 2003.

Mr Aznar Gémez:

Mr Avella, Spain states on page 313 of its Counter-Memorial that you declared before the
Spanish judge the following words: that you believed there was some confusion in the
investigation as the situation was exactly the opposite. It was Luis Valero who about two
years previously, that is 2003, had gone to the United States and had asked Sage to help
explore the seabed in Spain as he had an administrative permit to do so; that Luis Valero had
asked Sage to come to Spain to work; that there was probably an agreement between Luis
Valero and the American company, that is Sage, and subsequently they hired you to work for
them. Let me please clarify myself. It was Sage that decided to come to Spanish waters to
look for oil and gas based on alleged previous technical researches or Sage was invited by
Mr Valero to come to Spanish waters. Which was first, Mr Avella?

Mr Avella:

What I know, because I was not involved in all the administrative issues and contractual
issues and so forth, is that Mr Valero came to the United States to make an agreement with
Sage.

Mr Aznar Gomez:
So a well known treasure hunter went to the US to invite you to come to Spain?

Mr Avella:
Or to share data that was produced by a survey company.

Mr Aznar Gomez:

Mr Avella, let me go back again to the classification of the vessel. I am talking about
Annex 17 of the Spanish Counter-Memorial. It is an email from Mertramar, talking about the
classification of the vessel. Did you know that, as reported by the Paris Memorandum of
Understanding database, the International Ship Security Certificate issued by Det Norske
Veritas had expired on 29 January 2005; that the Cargo Ship Safety Construction Certificate
issued by Germanischer Lloyd had expired on 31 March 2005; that the Cargo Ship Safety
Equipment Certificate issued by Germanischer Lloyd had expired on 31 March 2005; that the
Cargo Ship Safety Radio Certificate issued by Germanischer Lloyd had expired on the same
date; that the Load Lines Certificates issued by Germanischer Lloyd had also expired on that
date; that the Oil Pollution Prevention Certificate issued by Germanischer Lloyd had also
expired on that date; and that the Safety Management Certificate issued by Det Norske
Veritas had expired on 29 January 2005? It is a long list.
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Mr Avella:
Are you asking me whether I am aware of that email?

Mr Aznar Gomez:
No- that all these classifications had expired.

Mr Avella:
No, I was not aware of that.

Mr Aznar Gémez:
Because you were a simple technician aboard?

Mr Avella:
I was an engineer on board.

Mr Aznar Gomez:
Does that mean that you were not, so to say, the representative of Sage aboard the Louisa?

Mr Avella:
I was an employee of Sage.

Mr Aznar Gomez:
Just that?

Mr Avella:
Yes.

Mr Aznar Gomez:
Did you have any general or administrative responsibility aboard the vessel?

Mr Avella:

To the point that if there was something that needed to be brought into compliance, the defect
would be brought to my attention and I would have to do what was necessary to bring it into
compliance.

Mr Aznar Gémez:
This perhaps gives an answer to my following queries. Who paid the €3,000 port fees of the
Louisa on 1 September 2005?

Mr Avella:
Sage would have paid.

Mr Aznar Gomez:
Not you?

Mr Avella:
Not me. It is the Sage company. [ would not be paying the port fees.
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Mr Aznar Gomez:
Do you remember if you signed the fees payment on behalf of Sage?

Mr Avella:
I remember that I delivered the payment to the port, yes.

Mr Aznar Gomez:
It is more or less the same for my next question. It was you who signed the official entry of
the Gemini 111 to Port Sherry on 15 December 2005?

Mr Avella:
I was there to receive the ship, yes.

Mr Aznar Gomez:
You signed the entry, the administrative document?

Mr Avella:
Yes, I would imagine. I do not recall, but if you say that I signed that document, I am sure I
must have done.

Mr Aznar Gomez:
No, I am simply asking you. Anyway, would you agree with me that those kinds of function
were administrative functions aboard?

Mr Avella:

It has been my experience that any time you are complying with audits and defects along the
way and a certificate is issued for someone who has brought things into compliance, you sign
that document to say “Yes, I have brought this into compliance<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>