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Written Statement of the United Nations Environment Programme

• UNITED NATIONS ENVIRONMENT PROORAMME 
~-~~u.a.......,r...........,_. ....._.,_......__u.i-_...,...._~_. 
·---·--... -- ~ ...w,.'lle-11-" ·•·JF·•·· 

@ 
UNEP 

Reference: OELCIBK/1.0llt~ Date: 1 S.pt«nbef 2010 

Dear Mr. Gautter, 

I l'9fer to your letter dated 9 June 2010 inviting lhe United Natlons Environment 
Pro!,IIITlme (UNEP) Co pre.ent written statements on the questions submilled to the 
S.abed Disputes Chamber of the lntwnatlonal Tribunal for lhe Low of the Sea for an 
aov1sory opinion in accordanee with decl&Jon ISBA/16/C/13 or the Councl of the 
tnlernatiOnal Seabed Authority. 

I am pljtaffd IO iubmlt hMIWlth out WJilten statemerts on lhe request wNc:h Is 
bvlon, u,., Se..bed Dispute$ Chanibef. I ,;,pologiz,, fO< llie de«ay ii sendi,.g QUI" ooolribution 
but I stll hope that • ma)! assist In tha delbef8tlons. 

UNEP does not Intend to ME1ke any Qrlll sti,temenls during the he1WW>9. 

Philippe Gautier 
Regilsfrat 

Bably !<ante 
Ondor 

lntemallonal Tribunal for the L&w or Ille Sea 
Am lnlemalloMlen Se&1)ericht$1lof 1, 
22609 Hamburg 
Geimany 
aQUtlec@ltlos,orv 

DMalon or ltml11:>no,cntnl l;ow nn4 o.n, ... 'fdlo111 (D~l.c) 
P.0 ... IJllMtt --~"'1t,,11 · "-4·0Pt--Q401t- r..-,:tc.f .. MA~-F.~t"1r..._~ 
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Responsibilities and obligations of States590

ANNEX 

Aocotd.-ig to Arlcle 139 of 1he United Nations Convention on the Law of the Sea (the 
Convention), States Parties ~ a genet9I of)lgailion to en.-ure 1h11 actMtJos In the Area 
carried out by state ent«prisu or natural or judlclel pettons which potM5s the nationality 
ol States Partlee or are effedlvely cont1oled by mem 0t ltlelr natlonala, are carried out t'I 
conformity with the pa,t XI ol the Convention. Statff Partin are obligated to respond for 
damages caused by their falure lo carry out lhell- ~UU.s under Alticle 139. 
However, Stain' labllty fOI' damage le llmlted. A. Stale is not lal)la 1f It hat taken .. 
neoeesa,y meesuteS (I) to cooperate with the Authority i'I cootroa,g tpc,nSOtshlp aaMties 
In the Acea, and (ii) to .adopt _,. and ~ and lake a<hinlstrative m~ee Whk:h 
are, wlBm the nmewo,k of Its legal system, re&9Qnllbly ~te for ~ 
complfance with the n.ffS, regtMUons and procedures of the Authottly by persona under Its 
Jutlsdlc:tlon. 

lht obllgallon under Artlcle 139 of lhe Con"'itfltion Is not t1n ftbsotute obligation of 
pmventlon of damage but an ob~etJon of conduct ralher than of result. Article 139 of the 
Convonuon can be qualified as a duty of due dllgence wNch requi"ea States PartleJ to 
introduce leglslatlon and ,eoulatlons appl1cabl8 to p,tvate and puti,ic oond\lot wttlch are 
~ ol eftecttvety Implement Part XI of the Convention and to fuly cooperate with lhe 
authorly in °'"' lo """" compltance. A Slate Party stlouJd therefore not be liable for 
damagea caused by a sponsot9d enterJJriH which complies v.ilh the rules and regulations 
of lho Authoftty MCI the oblg811ons under the Convention. 

States Parties' general oblgation of due dillgenoe It oomptemented by some specific 
obllgallons ••141~ In 1be Convention and tho 199'4 lmplamentatlon .Ac,eement. These 
inc:ble the duties to: facilitate the lmplementatlon of the plan of wo,tc ae approved by the 
Cooncl (Artk:le 153.3); secure compliance wllh any measure tmposed l.,on a $p0naored 
entity by lhe Authority (Artlcle 153.5); efmlrt cooperation of ll)ClnSored contraclor$ with lhe 
Authority In faclllatlng the acqulsltlon of deep seabed technology by the Ent.efpftse or 
dewl~ States on fair ar1d rfflOrllblo oommefcial tenns and condlions (1994 
Agreement, Section S(b)). 

The responslbl1•1es and obligation$ of States Parties with respect to thG sponsorship of 
ac!Miea In the Area are also defined by the pmclple of common heritage of m#lklnd 
ettebllshed In Altlcto 138 of the Conventiot'I. AQconli1g to this pnndple, the resouroes of 
the Area cannot be appropriated to the exduslve sovereignty of S1ates but must be 
oonserved and ex~ for the benefit of all, without dlsalmlnatlon, slowing el States to 
thate the rewards, even If unable to partiq>ate to the actual proceu of extradion. States 
must ltlerefore ensure that aponsored entitles comply with the Authollty'a International 
management Nies 1hat control the allocation of ~itation rights and lho equltable 
sharing of benefits. 

A due dllgence obligation la also establshed in Ar1ide 145 of the Convention wtlld\ 
provides that States Parties' st,a" take "neciessa,y measum• to ensure effective protection 
for the martne envlrOIWMrlt., the A.rea. Thi. ,tanclard of conduct dots not make the Stam 
an absoklte guaranlor of the prevenllon of environmental harm, and therefore excludea 
state's responslbllty In case or unavoidable or ul\foresaeabte envtonmental ctarn.ge, 
which by deflhlllon OOtild not have been prevented or controlled. In addition, Art~ 194.1 
ol the Convention ktlroduCfl a further element of flexlbllity to lhe requfrement of dU6 
ciligenoe, allowing differing degrees of diligence d91>endlng on the resources e1valable to 
the State. Aco«dtJ9Y, ~ countl1es' duty to ptevent. reduce and c:onlrol pollution 
of the marine envtonment tram any 80UtC8 is imlted to the use of "the best practlcable 
means at their disposal end In ecc:on,IIICe with Chelr CIP8bltles~. 




