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I. Introduction 

I.I Jn Decision ISBA/J6/C/i3, adopted on 6 May 2010, the Collllcil of the International 
Seabed Authority (Authority) decided to request the Seabed Disputes Chamber of the 
International Tribllllal for the Law of the Sea (Tribunal) to render an advisozy opinion on the 
following questions: 

I . What are the legal rc.sponsibilitics and obligations of States Parties to the 
Convention with respect to the sponsorship of activities in the Area in accordance 
with the Convention, in particular Part XI, aud the 1994 Ageement relating to the 
lmplemenration of Part XI of the United ations Convention on the Law of the Sea 
of 10 December 1982? 

2. Wbat is the extent of liability of a State Party for any failure to comply with the 
provisions of the Convention, in particular Part XJ, and Che 1994 Agreement, by an 
entity whom it has sponsored under Article I S3, paragraph 2 (b), of the 
Convention? 

3. What .are the necessary and appropriate measures that a sponsoring State must 
take in order to fulfil its responsibility under the Convention, in particular Article 
139 and Annex m, and Che 1994 Agreement? 

1.2 ln his Order of 18 May 2010, the President of the Seabed Disputes Chamber of the 
Tribunal designated 9 August 2010 as the time-limit within which written statements on the 
questions may bo presented to the Seabed Disputes Chamber by, among others, the States 
Parties to the 1982 United Nations Convention on the Law of the Sea (Convention). This 
time-limit was extended tO 19 August 2010 by the President in his Order of28 July 2010. 

1.3 As the Kingdom of the Netherlands is a Seate Party to the Convention, it wishes to avail 
itself of the opportunity afforded by the President's Order of L8 May 2010 to make a written 
statement on the abovcmcntioncd request by the Council of the Authority for an advisory 
opinion of the Seabed Disputes Chamber. 

2. The Legal Responslbilitic.\ and Obligations or States Parties to the Convention with 
resp«t to the Sponsorship of Activities in the Area 

hllrod1,ctloh 

2.1 The answer to the first question requires the identification and, as necessary, interpretation 
of the legal responsibilities and obligations of States Parties to the Convention with respect to 
the SJ)Onsorship of activities in the seabed and O<lean floor and subsoil thereof beyond the 
limits of national jurisdiction (Area) that result from Che Convention and the 1994 Agn:cment 
relating to the Implementation of Part XJ of the United Nations Convention on the Law of the 
Sea of 10 December 1982 (Agieement). Such responsibilities and obligations cannot only be 
found in the C,onvention and the Agreement, but also in relevant instruments that have been 
adopted in accordance with the Convention, in particular the Regulations on Prospecting and 
Exploration for Polymetallic Nodules in the Area (Nodules Mining Code) and lbe Regulations 
on Prospecting and Exploration of Polymetallic Sulphides in the Area (Sulphides Mining 
Code), and the terms of contracts concerning activities in the Area. The Seabed Disputes 
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Chamber is required to apply these instruments in the exercise of its functions relating to 
advisory opinions (Art. 293.1 Convention, and Arts. 38 and 40.2 Statute oflhe Tribunal). 

2.2 The sponsorship irequiremenlS, and the criteria and procedures for theiir implementation, 
are set out in the Convention and the Mining Codes (Art. 153.2(b) Convention; sec also Art. 
4.3 Annex ill Convei1tion, Regulation 9(b) Nodules M ining Code, and Regulation 9(b) 
Sulphides Mining Code). Jn addition to States Parties to the Convention and the organ of the 
Authority which carries ou~ activities in the Arca (Enterprise), an entity is allowed to carry out 
activities in the Arca if: 

(a) such activity is can:ied out in association with lhe Authority; and 
(b) such entity is sponsored by a State Party to the Convention. 

A State Party to the Convention may on1Jy sponsor an entity if it is: 

(a) a state enterprise; 
(b) a natural or juridical person that possesses the nationality of that Slate; or 
(c) a natural or juridical person that is effectively conlrOlled by that State or its nationals. 

When a State meeting the sponsoring requirements wishes co sponsor an entity, it will have to 
provide evidence of its sponsorship in order for an application for an activity in the Arca by 
an entity to be considered and approved by the Authority. With respect to the exploratlon of 
polymetallic nodules or s'Ulpbides in the Arca, it is required LO: 

(a) Issue a duly s igned certificate of sponsorship (Regulation 11 Nodules Mining Code 
and Regulation 11 Sulphides Mining Code; for the contents of these certificates, sec 
paragraphs 3 of these Regulations); 

(b) Certify, subject to exemptions applicable to pioneer investors under the Nodules 
Mining Code, that the entity meets or is considered 10 have meL the financial and 
technjcaJ qualifications for carrying out proposed activities (Section 1.6(a)(i) 
Agreement, Regulation 12 Nodules Mining Code, and Regulation 13 Sulphides 
Mining Code). 

2.3 The legal responsibilities and obligations of States Parties to the Convention with respect 
to sponsorship of activities in the Area relate to: 

(a) The carrying out of activities in the Area by a sponsored entity; 
(b) The transfer of technology and scientific knowled,ge to the Authority and developing 

States; 
(c) The protection and preservation of the marine environment; and 
(d) Tbe tennination of sponsorship. 

These four categories concern legal responsibilities and obligations under the Convent.ion and 
the Agreement that speclfically apply LO States Parties LO the Conve.ntion which sponsor 
activities in the Area (sponsoring States). ln the response to the rust question, the 
identification and, as necessary, interpretation of legal responsibilities and obligations with 
respect to sponsorship of activities in the Area is limited to these categories. Since these 
activities take place under the jurisdiction and control of the sponsoring State, legal 
responsibilities and obligations under the Convention that generally apply to activities under 
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the jurisdiction and control of States Potties 10 the Convention, including for instance those in 
Part XII of the Convention, are applicable to activities in the Area ,as well. 

The carrying out of activities in the Area by a sponsored enllry 

2.4 Activities in the Area must be carried out in accordance with the Convention and the 
Agreement. The Authority is required to exercise such control over activities in the Area as is 
necessary for the purpose of securing compliance with these instruments (Art. 153.4 
Convention). Exploration and exploitation activities may only be carried out on the basis of a 
contract with the Authority (Art. 153.3 Convention and Art. 3.5 Annex 111 Convention). States 
Parties are required to assist the Authority by taking all measures necessary to ensure such 
compliance (Art. 153.4 Convention). It is in eh.is contexl that a sponsoring State has the 
responsibility to ensure, within its legal system, that an entity sponsored by it carries out 
activities in the Arca in conformity with the tenns of its contract and its obligations under the 
Convention and the Agreement (ArL 4.4 Annex Ill; see also Art. 139.1 ). 

The frmu/er o/tec/1110/ogy and sclent(/Jc lcnow/edge to the A11thority a,uJ developing States 

2.5 The Convention and the Agreement seek to promote and encourage the transfer of 
technology and scientific knowledge co the Enterprise and developing States (Article 144 
,convention) . 

. 2.6 With respect to the transfer of technology, sponsoring Srotes are required, at the request of 
the Authority, to cooperate: fully and effcctivc:Jy wi!h entities sponsored by them and the 
Authority in facilitating the acquisition of deep seabed mining technology by the Enterprise or 
its joint venture, or by a developing State or States seeking to acquire such technology on fair 
:and reasonable commercial tenns and conditions, consistent with the effective protection of 
intellectual propeny rights. Sponsoring states must ensure that entities sponsored by them 
cooperate fully with the Authoricy for this purpose (Section 5. l(b) Annex Agreement). 
Pursuant to the Agreement, the provisions relating to transfer of technology in Article S of 
Annex Ill to the Convemion, including those related to sponsoring States in parngmph 5 of 
that Article, do n.ot apply (Section S.1.2 Annex Agreement). 

'2.7 With respect to the transfer of scientific knowledge, sponsoring Scates ere required to 
cooperate with entities sponsored by it and the Authority in drawing up practical programmes 
for the training of personnel of the Authority and developing States (Regulation 27. I Nodules 
Mining Code and Regulation 29 Sulphides Mining Code). 

The proteclio11 and pre.senrallon of the marine environment 

2.8 The Convention and the Agreement seek to ensure the effective protection of the marine 
environment from harmful effects which may arise from activities in the Arca (Art. 14S 
Convention). In addition to the legal responsibilities and obligations incumbent on sponsoring 
States under Part XII of the Convention, several specific obligations are imposed on 
sponsoring States by the Mining Codes. first, the precautionary approach must be applied to 
activities by sponsoring States as well as the Authority (Regulation 31.2 Nodules Mining 
Code and Regulation 33.2 Sulphides Mining Code). Accordin_gly, a sponsoring State must 
apply the precautionary approach to: 

(a) ·me decision to sponsor an activity in the Arca; 
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(b) The adoption of measures to ensure that an entity sponsored by it carries out activities 
in the Area in confonnity with the tcrms of its contract and its obligations under the 
Convention and the Agreement; and 

(c) The application or environmental Jaws and regulations in addition to those in the rules, 
regulations and procedures of the Authority. 

2.9 Second, sponsoring States arc required to cooperate in the establishment and 
lmplementaiion of prognunmcs for moniloring and evaluating the impacts on the marine 
environment of activities under an approved plan of work for exploration as well deep seabed 
mining in general (Regulations 31.4 and 31.6 Nodules Mining Code, and Rc,gulations 33.6 
and 34.1 Sulphides Mining Cede). 

2.10 Third, a sponsoring State is, at the request of the Authority's Secretary•Gcncral, required 
to take measures to ensure thac 

(a) An entity sponsored by it provides a guarantee of its financial and technical capability 
to comply promptly with emergency orders of the Authority's Council to prevent 
serious harm to the environment; or 

(b) Assistance is provided to the Authority in the discharge of its responsibilities to take 
such practical measures as are necessary to prevent, contain and minimize serious 
harm to the marine environment arising out of the entity's activities in the Area 
(Regulation 32.7 Nodules Mining Cede and Regulation and Regulation 3S.8 Sulphides 
Mining Code). 

The termi11otion of spons<>rshlp 

2.1 1 1f a State tenninates its sponsorship, it is required to promptly nolify the Authority's 
Secretary-General in writing and inform him of the reasons for terminating its sponsorship 
(Regulation 29.1 Nodules Mining Code and Regulation 31.1 Sulphides Mining Code). 
Termination of sponsorship does not d ischarge the sponsoring State from any obligations 
accrued while it was a sponsoring State (Regulation 29.4 Nodules Mining Code and 
Regulation 31.4 Sulphides :tvlining Code). 

Submissiotu· 

2.12 It is the opinion of the Kingdom of the Netherlands that the answer to the first ques1ion 
should be that the specific legal responsibilities and obli,gations of States Parties to the 
Convention with respect to sponsorship of activities in the Arca relate to: 

(a) The carrying out of activities in the Area by a sponsored entity (Arts. 139 and I S3.4 
Convention, and Art. 4.4 Annex Ill Convention); 

(b) The transfer of technology and scientific knowledge to tho Authority and developing 
States (Art. 144 Convention, Section S. l (b) Annex Agreement, Regulation 27. I 
Nodules Minio.g Code, and Regulation 29 Sulphides Mining Code); 

(c) The protection and preservation of the marine enviroM1ent (Art. 145 Convention, 
Regulations 31.2, 31.4, 31.6 and 32. 7 Nodules Miming Code, and Regulations 33.2, 
33.6, 34.1 and 35.8 Sulphides lvfining Cede); and 

(d) Tho termination of sponsorship (Regulation 29.1 Nodules Mining Code and 
Regulation 31.1 Sulphides Mining Cede). 
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2.13 Since the purpose of the first question is to identify and, as necessary, interpret the legal 
responsibilities and obligations of sponsoring States, the ad,~sory opinion should not identify 
and interpret lhc rights of sponsoring States undCT the Convention and the Agreement, such as 
their rights relating to: 

(a) The panicipation and appearance in proceedings if the sponsored entity is a party to a 
dispute referred to in Articlc 187 of the Convention (Art. l 90 Convention); 

(b) The submission of a plan of work wilh respect 10 reserved areas (An. 9.4 Annex m: 
Convention, Regulation 17. I Nodules Mining Code, and Regulation 18.1 Sulphides 
Mining Code); 

(c) The application of more stringent environmental or other laws and regulations than 
chose in the rules, regulations 1111d proc«lw-es of the Authority (Art. 21.3 Annex ID 
Convention); 

(d) The opporll.lnity to examine evidence provided by a coastal Statc which has grounds 
for believing that an activity in the Area by a contractor is likely to cause serious harm 
to me environment under its jurisdiction or sovereignty and to submit observations 
thereon (Regulation 33.2 Nodules Mining Code and Regulation 36.2 Sulphides 
Mining Code). 

3. The Extent of LiabiJity of St11tes Parlies to the Convention for Non-Complianco with 
the provision.s or the Convention and the Agreement by Sponsored Entities 

/11trod11clion 

3.1 To answer the subsequent questions, it is relevant to identify the reasons for the 
introduction of the concept of sponsorship in the Convention with rcspecl to activities in the 
Area. Activities in the Area are subjcct to a special legal regime in order to protect the 
interests of the international communily. This regime enables States aud their nationals to 
carry out activities in the Area, but introduces a number of safeguards to protect the interests 
of the international community. One of those safeguards is the requirement of sponsorsbjp. It 
appears from the ordinary meaning of these legal responsibilities and obligations in their 
context and in the light of their object and pi.rrpose that the introduction of this requirement 
was considcl"Cd nccessary for the following reasons: 

(a) To prevent States not party to the Convention, their state enterprises, and narural or 
juridical persons possessing their nationality or effectively ooorrolloo by them or their 
nationals from using the pro,iisions of the Convention and the Agreement to obtain 
access to the mineral resources of the Area.; 

(b) To prevenl States Parties tO the Convention from becoming a convenient jurisdiction 
through which access could be obtained to che mineral resourccs of thc ~ without 
the acceptance of lntemationaJ obligations to secure that the relevant provisions under 
the Convention and the Agreement wi.LI be complied with; 

(c) To assist the Authority in exercising control over activities in the Area in order to 
secure that the relevant provisions under the Convention and the Agreement will be 
complied with given that enforcement of those provisions, including decisions of Lhe 
Seabed Disputes Chamber under Articlo 39 of the Tribunal's Statute, in respect of a 
natural or juridical person is. a sovereign right of the State or States which have 
jurisdiction over such person. 
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3.2 The answer to the second question requires the identification and, as neoessary, 
interpretation of rules on the liability of a Suue Party for the failure to comply with the 
relevant provisions of the Convention and the Agreement by ru1 entity whom it has sponsored 
to cany out aclivities in the Area. These rules are not only found in provisions of the 
Convention and the Agreement, including insmunents adopted in accordance therewith, but 
also in other rules of i.nternational law. The Seabed Disputes Chamber is required to apply 
such other rules of inteniational law to the c·xtent that they are not incompatible with the 
Convention or the Agreement (Art. 293.1 Convention). 

3.3 Sponsored entities are not Parties to the Convention and the Agrecmenl Hence, they are 
not, as such, boun<l by the provisions of these instruments. Obligations un<ler the Convention 
and the Agreement can nevertheless be imposed on such entities through: 

(a) The conclusion of a contract with the Authority under Article I 53.3 of the Convention; 
and 

(b) The implementation of the Convention and the Agreement by the sponsoring State in 
its domestic law. 

3.4 The Convention and the Agreement impose legal responsibilities and obligations on the 
sponsoring Seate related to compliance with these instruments by entities sponsored by it. This 
is a subset of the legal responsibilities and obligations ofSuues Parties to the Convention with 
respect to the sponsorship of activities in the Arca that have been identified above in response 
to the first question. This subset consists of the sponsoring State's responsibility to ensure that 
an entity sponsored by it; 

(a) Carries out activities in the Area in conformity with the terms of its contract ru1d ics 
obligations under the Convention and the Agreement (ArL 4.4 Annex Ht Convention; 
see also Arts. 139.1 and I 53.4 Convention); 

(b) Cooperate fully with the Authority to facilitate the acquisition of deep seabed mining 
technology by the Enterprise or its joint venture, or by a developing State or States in 
the circumstances set out in the Agreement (Section S. l(b) Annex Agreement); 

(c) Provides a guarantee of its financial and technical capability to comply promptly with 
eme.rgency orders of the Authority's Council to prevent serious harm to the 
environment in the circumstances set out in the Mining Codes (Regulation 32. 7 
Nodules Mining Code and Regulation 35.8 Sulphides Mining Code). 

The responsibilities and obligations referred to in subparograph (b) and (c) above are implich 
in the responsibilities and ob)jgations referred 10 in subparagraph (a) at1d do not need to be 
considered separately. 

3.5 Pursuant to the Convention, a State Party is liable for damage caused by its failute to cany 
out its responsibilities under Part XI of the Convention and the Agreement (Art. 139.2 
Convention). The responsibilities of the sponsoring State referred to in the paragraph above 
arise under Part XI oftbe Comiention and the Agreement, at1d the failure to comply with these 
responsibilities entails liability for damage caused by such failure. However, ii appears from 
the context of this provision that the establishment of such liabiHty depends on: 

(a) The conduct of th.e sponsoring State in carrying out its responsibilities under Part XI 
of the Convention at1d the Agreement; 

(b) The sponsored entity's liability under Article 22 of Annex III to the Convention; 
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(c) The general rules of international law related to the liability of States. 

The conduct of tire spo11sorlng State 

3.6 A sponsoring State is not liable for damage caused by a feilure of an entity sponsored by it 
to comply with its obligations if it bas taken all necessary and appropriate measures to secure 
effective compliance (Art.. 139.2 Convention). To this end, it must have adopted laws aod 
rcgula1ions and taken adminisarative measures which arc, within the framework of its legal 
system, reasonably appropriate for securing compliance by persons under its jurisdiction (Art. 
4.4 Annex Ill). It appears from these provisions that the sponsoring State's responsibility to 
ensure that an entity sponsored by it complies with its obligations is not absolute, but depends 
on the efforts of that State to carry out ills responsibilities. It i.s a due diligence obligation. 

3.7 A due diligence obligation requires States to adopt, implement, supervise and enforce 
measures of a legislative. administrative, or juridical nature to prevent legally protected 
interests from being harmed by the acts of state and non-state actors. In order to establish a 
breach of a due diligence obEigation, it is necessary to detem1ine the degree of diligence 
which must be observed by States. The case concerning British Claims in the Spa11ish Zone of 
Morocco provides some general guidance in this respect: States should act with diligent/a 
quam 111 s11/s, i.e. the degree of diligence with which national interests are protected, and the 
degree actually exercised may not be significantly less tltan tl1e degree other States may 
reasonably expect to be exercised (U11ited Natlo,is Reports of International Arbltral Awards, 
vol. n. 615 at 644). 

3.8 Whether an obligation is a due diligence obligation can usually be inferred from its 
content, context, and object and purpose. In general, obligations which focus on the action to 
be taken rather than the result of such action, such as obligations which require States to take 
measures - and irrespective ,l\lhether such measures must be 'approp.riatc', 'necessary' or 
'effective' -can be characterized as due diligence obligations. The ultimate objective of such 
an obligation may be to achieve a certain result, e.g. the prevention of damage. but the 
obligation itself is oriented towards the action to be taken, i.e. the adoption of measures. This 
is also lhe view• of the International Law Commission. For example, the Draft Anicles on the 
Prevention of Transboundary Hann from Ha7.ardous Activities provide that "(t)he State of 
origin shall take all appropriate measures to prevent significant trnnsboundary harm or at any 
event to minimize the risk tl.1ereof" (Art. 3). In the commentary, it is explained that this 
obligation is "one of due diligence" (Yearbook of the /11ter11alionol 1AW Commission, vol. II, 
Part 1\vo, at 154 (para. 7); See also commentary on Article 6 of the Oran Art.icles on the Law 
of Aquifers, UN Doc. N63/ I0, para. I). 

3.9 There is an internationally wrongful act of a State when conduct is attributable lo that 
State and such conduct constitutes a breach of an international obligation of that State (Art. 2 
Articles on Responsibility of States for Internationally Wrongful Acts, UN Doc. NRes/56/83, 
Annex). Such internationally wrongful act involves legal consequences even in the absence of 
damage (Part Two Articles on Responsibility of States for Internationally Wrongful Acts). In 
the event of damage, the responsible State is required to compensate for the damage caused 
by the internationally wrongful act, insofar such damage has not been made good by 
restitution (Art. 36 Articles 011 Responsibility of States for lnLemationaJly Wrongful Acts). 
However, a responsible State is only required to compensate if there is a causal connection 
between the intentacionally wrongful act of Lhat State and the damage (Art. 31.2 Articles on 
Responsibility of States for Internationally Wrongful Acts). Accordingly, liability of a Slate 
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under Article 139.2 of the Convention only arises if tile damage is caused by the failure of 
that State to adopt, implement, supervise and enforce measures to secure c-0mpliance with lhe 
Convention and the Agreement by entities sponsored by it Such a failure will lhus not by 
itself result in an obligation for the sponsoring State to compe.nsate for damage caused by an 
entity sponsored by iL 

liability of the contractor 

3.10 The liability of the sponsoring State is wilhout prejudice to lhe liability of lhe sponsored 
entity under Article 22 of Annex Ill to the Convention (An. 139.2 Convention). The 
sponsored entity incurs responsibility and liability for any damage arising out of wrongful acts 
it1 the conduct of its operations (Art. 22 Annex Ill Convention; see also Regulation 30 
NoduJes Mining C-Ode and Regulation 32 Sulphides Mining Code). This liability is in every 
case for the actual amount of the damage. Liability for damage arising out of acts of the 
sponsored entity that a,e not wrongful is not provided for under the Convention or the 
AgreemenL 

3.1 I It appears from this construction that the Liability system of the Convention and 
Agreement imposes primary Liability on the sponsored entity for damage arising out of 
wrongful actS in the conduct of ilS operations. Accordingly, a sponsoring State thus only 
incurs liability if 11: 

(a) Has failed to carry out its responsibilities under Part XI; and 
(b) The entity sponsored by it ha:s not redre$sed the damage. 

TI1is system channels liabilily and prevents double recovery of damages. 

3 .12 If a sponsored entity docs not provide redress for damage for which it is I iable under the 
Convention or the Agreement - e.g. in case or exonerations, time limits or insolvabilily -
neither the Convention nor the Agreement provide for residual liabilily of the sponsoring 
State, provided that lhe State has carried out its responsibililies under Part XI and has thus 
acted in accordance with the applicable due diligenoe standard. The establishment of such 
residual liability has been considered by the 'Preparatory Commission for the lnte.rnational 
Sea-Bed Authority and the lnternalional Tribunal for the Law of the Sea' (See UN Doc. 
LOSIPCN/L.79, paras. 48-49). However, such liability cannot found in the Nodules Mining 
Code or lhe Sulphides Mining Code. 

General rules of ;n1emational law related lo liability of States 

3.13 The liability of the sponsoring State is also withom prejudice co the rules ofi.ntemationall 
law (Art. 1'.39.2 Convention). The relevant rules of international law are those related lo the 
responsibility of States for internationally ,vrongfiil acts and the liability of States for actS not 
prohibited by intematio.nal law. The provisions or the Convention and the Agreement 
regarding responsibility and liability are without prejudice to application of existing rules andl 
the development of further rules regarding responsibility and liability (Art. 304 Convention; 
see also Art. 235.3). Since the adoption of the Convention and the Agreement, intemational 
law regarding responsibility and liability has bcicn codified and further developed. These 
developments, however, do not affect the above analysis of the relevant provisions of the 
Convention and the AgreemenL 
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3.14 Under the general rules of international law related to responsibility of States for 
inteniationally wrongful acts, conduct is only attributabfc to a Stale under specific 
circumstances. In principle, conduct of naturnl or juridical persons under the jurisdiction of a 
State is as such not attributable to that State (See commentary of the International Law 
Commission on Chapter II of lhe Articles on Responsibility of States for Internationally 
Wrongful Acts, Yearbook of tire /111crnatlo11al Law Commission, vol. ll, Part Two, ot 38 (paro. 
3)); Titls also applies Co conduct of state enterprises unless they are exercising elements of 
governmental authority (ibid, at 48 (porn. 6)). Accordingly, Wtder general international law, a 
sponsoring State cannot be held responsible for the conducu of an entity sponsored by it. 
However, ii has the responsibility to ensure thlll activities within its jurisdiction or control do 
not cause damage to (the environment of) other States or areas beyond the limits of national 
jurisdiction. This obligation is a due diligence obligation, 

3.1 S Under general intcrtllltiona1 low, no residual liability of States arises for damage caused 
by activities within their jurisdiction or control irrespective whelher the activities are 
considered hazardous. States should, however, take all ncecssary measures to ensUTC that 
prompt and adequate compensation is available for victims of transboundary damage caused 
by hazardous activities within its jurisdiction or control (Principle 4 Principles on the 
Allocation of Loss in the Case ofTransboundary Harm Arising Out of Hazardous Activities, 
UN Doc. A/Res/61/36, Annex). Such an approach hnd already been adopted in the 
Convention with respect to damage caused by pollution of the marine environment. It 
provides that States shall ensure that recourse is available in accordance with their legal 
systems for prompt and adequate compensation or other relief in respect of damage caused by 
pollution of the marine environment by natura.l or juridical persons under their jurisdiction 
(Art. 235.2 Convention). This obligation is applicable to sponsoring States. 

Submissions 

3.16 It is lhe opinion of the Kingdom of the Netherlands that the answer to the second 
question should be that the sponsoring State can only be held liable in the event it has not 
exercised due diligence in ensuring that an entity sponsored by it carries out activities in lhe 
Area in conformity with the tenns of its contract and its obligations under the Convention and 
the Agreement (Art. 4.4 Annex ID Convention). 

4. The eces.911ry Mnd Appropriate Mcoures to Be Taken by Sponsoring States 

/11rroduc1Jon 

4.1 The answer to the third question envisages the identification of the necessary and 
appropriate measures thnt a sponsoring Stille must talce in order to fulfi l its responsibility 
under the Convention and the Agreement. This is tantaMOWit to identifying the standard of 
due diligence that a State must observe with respect to activities in the Arca sponsored by it. 

4.2 Article 4.4 of Annex Ill 10 the Conve.ntion provides some guidance in determining what 
sucJ1 measures might be. nie ultimate objective of these provisions is compliance with the 
Convention and the Agreement by entities carrying out activities in the Arca. To this end, 
sponsoring States arc required to adopt "laws and rcgula1ions" and to take ••adminislrative 
measures". This poincs towards the need to establish a public domestic regulatory framework. 
Hence, a contractual Bm1ngemen1 between a sponsoring State and an entity sponsored by it 
would not be sufficient to comply with these provisions of the Convention. 
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4.3 The Jaws, regulations and administrative measures of a sponsoring State must be 
"reasonably appropriate" for securing compliance by entities sponsored by it "within the 
framework of its legal system". In a oommcntary on the convention, it is suggested that 
"(t]his implies some flexibility in the. type of measures, end does not necessarily require 
sponsoring St.ates to take enforcement action against contractors, but it does clearly require 
some action to be taken by the sponsoring State" (United Nations Conwmtion on the Law of 
the Sea 1982, A Commemary, vol. VI, 2002, at 127). Although Che Kingdom of the 
Netherlands holds the view that the text of the Convention allows for flexibility and the form 
and content of the laws, regulations and administrative measures of sponsoring States do 
therefore not have to be identical, it is submitted that compliance with a due diligence 
obli,8iltion requircS the adoptfo1t, implementation, supervision and enforcc.ment of meas\JJ'CS 
(See paragraph 3.7 above). Nothing in Article 4.4 of Annex III to the Convention, or Articles 
139.1 or 153.4 of the Com•ention, suggests flexibility in Ibis respecL The flexibility relates to 
the substance of the measures and the methods of implementation, supervision and 
enforcement of such measures. Accordingly, a sponsoring State has, for example, discretion 
to decide whether an authorization is required for acth~ties in the Area by an entity sponsored 
by it. and whether such an authorization attaches to an activity or an entity. This margin of 
discretion nol\\~thstanding, the laws, regulations and administrative measures of a sponsoring 
State as well as their implementation, supervision and enforcement are not exempted from 
judicial review to assess whether they may be expected to secure compliance by entities 
sponsored by it. 

4.4 The introduction of a requirement for sponsored cnl.itics to establish ood maintain 
financial security, e.g. a bank guarantee, to cover potential financial risks is necessary to 
ensure that financial resources arc available for the implementation of contingency plans and 
emergency orders, and for the satisfaction of claims for damages. However, the introduction 
of such requirement by itself would not be sufficient for a sponsoring State to fulfil its 
responsibility under the Convention and the Agreement. The concept or 5POnsorship was not 
only introduced to ensure redress of damage or an imminent threat of damage, but also to 
prevent damaigc and, in the event that a sponsored entity has not carried out its activities in the 
Arca in conformity with the terms of its contract or its obligations under the Convention and 
the Agreement, correct wrongful conduct. 

4.5 Finally, the liability of a sponsored entity under Article 22 of Annex m lO the Convention 
can only be effectuated if l'CQOUTSC is available for prompt and adequate compensation or 
other relief in respect of damage caused by it. Irrespective whether other jurisdictions pennit 
the submission of claims for damage, it is submitted lhat the spousoriug State must allow 
within its leg.al system for the submission of such clain1s (Sec also paragraph 3.15 above in 
respect of damage caused by pollution of the marine environment). Effective legal remedies 
must be avalilable for injured persons to bring claims for damages in a sponsoring State 
against an encity sponsored by it, in particular to effectuate the liability of such an entity under 
Article 22 of Annex Ill co the Convention. In order to secure the enforcement of judgments 
and arbitral awards without the need for their recognition in a foreign jurisdiction, this would 
also require fillllllCial security to be cstablishcdl and maintained in the sponsoring State. 
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S11bmlulo1tS 

4.6 It is lhe opinion of the Kingdom of the Netherlands that the answer to the third question 
should be that the ncccssary and appropriate measures lhat a sponsoring State must take in 
order to fulfil its responsibilily under t.he Convention and lhe Agreement include: 

(a) The adoption, implementation, supervision and enforcement of a domestic public 
regulatory framewortc to ensure that an entity sponsored by ir carries out acliviiies in 
the Area in confonnity with the terms of its contract and its obligations under the 
Convention an<! the Agreemenr; 

(b) The provision of effective legal remedies within its legal system for prompt and 
adequate compensation or other relief in respect of damage caused by an entity 
sponsored by it. 
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The Kingdom of the Netherlands submics that the answer to the questions :should be as 
follows: 

(I) The specific legal responsibilities and obligat.ions of States Parties to !he Convention with 
respect to sponsorship of activities in the Area relate to: 

(a) The carrying out of activities in the Area by a sponsored entity (Arts. 139 and 153.4 
Convention, and An. 4.4 Annex I[( Convent.ion), 

(b) The transfer of l~hnology 11nd scienlifie koowledge to the Authority and developing 
States (Art. 144 Convention, Section 5.l(b) Annex Agreement, Regulation 27.l 
Nodules Mining Code, and Regulation 29 Sulphides Mining Code); 

(c) The protection and preservation of the marine environment (Art. 145 Convention, 
relevant pfovisions of Part XII Convention, Regulations 31.2, 31.4, 31.6 and 32. 7 
Nodules Mining Code, and Regulacions 33.2,. 33.6, 34.1 and 35.8 Sulphides Mining 
Code);and 

(d) The termination or sponsorship (Regulation 29.1 Nodules Mining Code and 
Regulation 31 .1 Sulphides Mining Code); 

(2) The sponsoring State can only be held liable in the. event it has not exercised due diligence 
in ensuring that an cotily sponsored by it carries out activities in the Area in confonnity with 
ilhe tenns of its contract and its obligacio.tis under the Convention and the Agreement (Art. 4.4 
Annex Ill Convention); 

(3) The necessary and appropriate measures that a spo:nsoring State must take in order to fulfil 
its responsibifay under the Convene.ion and the Agreement include: 

(a) Toe adoption, implementation, supervision and enforcement of a domestic public 
regulatory framework to ensure that an entity sponsored by it carries. out activities in 
the Arca in conformity with the tenns of ilS contract andl ilS obligations under the 
Convention and the Agreement; 

(b) The provision of effective legal remedies within its legal system for prompt and 
adequate compensation or other relief in respect of damage caused by an entity 
sponsored by it. 

E. Lijnzaad 
Representative of the Kingdom oflhe Netherlands 

The Hague, I l August 2010 
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