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1. latroduction

1.1 In Decision ISBA/16/C/13, adopted on 6 May 2010, the Council of the International
Seabed Authority (Authority) decided to request the Seabed Disputes Chamber of the
International Tribunal [or the Law of the Sca (Tribunal) to render an advisory opinion on the
following questions:

1. What are the legal responsibilitics and obligations of States Parties to the
Convention with respect to the sponsorship of aclivities in the Area in accordance
with the Convention, in particular Part X1, and the 1994 Agreement relating to the
implementation of Part X1 of the United Nations Canvention on the Law of the Sea
of 10 December 19827

2. What is the extent of liahility of a Siate Party for any lailurc to comply with the
provisions of the Convention, in particular Part XI, und the 1994 Agreement, by an
enlity whom it has sponsored under Article 153, paragraph 2 (b), of the
Convention?

3 What are the necessary and appropriate measures that a sponsoring 'State must
wke in prder to fulfil ns responsibility under the Convention, in particular Anticle
139 and Annex Il1, and the 1994 Agreement?

1.2In his Order of 18 May 2010, the President of the Seabed Disputes Chamber of the
Tribunal designated 9 August 2010 as the time-limit within which written statements on the
questions may be presented to the Scabed Disputes Chamber by, among others, the States
Parties 10 the 1982 United Nations Convention on the Law of the Sea (Convention). This
time-limit was extended to 19 August 2010 by the President in bis Order of 28 July 2010.

1.3 As the Kingdom of the Netherlands is a State Party to the Convention, it wishes to avail
itself of the opponunity afforded by the President’s Order of 18 May 2010 to make a written
statement on the abovementioned request by the Council of the Authority for an advisory
opinion of the Seabed Disputes Chamber.

2. The Legal Responsibilities and Obligations of States Parties to the Convention with
respect to the Sponsorship of Activities in ihe Area

Introduction

2.1 The answer to the first question requires the identilication and, as necessary, interpretation
of the legal responsibilitics and obligations of Suates Parties to the Convention with respect to
the sponsorship of activities in the seabed and ocean floor end subsoil thercof beyond the
limits of national jurisdiction (Arca) that result from the Convention ard the 1994 Agreement
relating to the Implementation of Part X! of the United Narions Convention on the Law of the
Sca of 10 December 1982 (Agreement). Such responsibilities and obligations cannot only be
fonnd in the Convention and the Agreement, but also in relevant instruments that have been
adopted in accordance with the Convention, in particular the Regulations on Prospecting and
Exploration for Polymetallic Nodules in the Area (Nodules Mining Code) and the Regulations
on Prospecting and Exploration of Polymetallic Sulphides in the Arca (Sulphides Mining
Code), and the wrms of contracts conceming activities in the Area. The Seabed Disputes
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Chamber is required to apply these instruments in the exercise of its functions relating Lo
advisory opinions (Art. 293.1 Convention. and Arts. 38 and 40.2 Statute of the Tribunal).

2.2 The sponsorship requirements, and te crileria and procedures for their implementation,
are set out in the Convention and the Mining Codes {Ar. 153.2(b) Convention; scc also Arl.
4.3 Amnex 1l Convention, Regulation Hb) Nodules Mining Code, and Regulation 9(b)
Sutphides Mining Code). In addition to Statcs Partics to the Convention and the organ of the
Authorlty which carrics out activities in the Arca (Enterprise), an enlity is allowed io carry out
activities in the Area if:

{a) such aclivily is carried oul in association with the Authority; and
{b) such entity is sponsored by a State Party to the Convention.

A State Party 1o the Convention may only sponsar an entity if it is:

(a) a state enterprice;
(b) a natural or juridical person that posscsscs the nationality of that State; or
{c) a natural or juridieal person that is effectively controlled by that State or its nationals.

When a Stale meeting the sponsoring requirements wishes to sponsor an entity, it will have to
provide evidence of its sponsorship in order for an application for an activity in the Area by
an entity to be considered and approved by the Authority. With respect to the exploration of
polymetailic nodules or sulphides in the Area, it is required to:

(a} Issue a duly signed certificate of sponsorship (Regulation 11 Nodules Mining Code
and Regulation 11 Sulphides Mining Code; for the contems of these certificates, sce
paragraphs 3 of these Regulations):

(b) Cenify, subject to exemptions applicable to piotwer investors under the Nodules
Mining Codc, that the entity mects or is considersd 10 have met the financial and
lechnical qualifications for carrying oul proposed activilies (Section 1.6(a)(i)
Agreement, Regulation 12 Nodules Mining Code, and Regulation 13 Sulphides
Mining Code).

2.3 The legal responsibilities amd obligations of States Parties to the Convenlion with respect
to sponsorship of activities in the Area relate to:

(a) The carrying out of activities in the Area by a sponsored entity;

1b) The transfer of technology and scientific knowledge to the Authority and developing
States;

{c) The protection and preservation of the marine environment; and

{d) The termination of sponsorship.

These four categories concern legul responsibilities and obligations under the Convention and
the Agreement that specifically apply o Stales Parties to the Convention which sponsor
activitics in the Aren (sponsoring States). In the response to the first question, the
identification and, as necedsary, interpretation of legal responsibilities and obligations with
respect to sponsotship of activitics in the Area is limited to these categorics. Since these
aclivities take place under the jurisdiction and control of the sponsoring Suate, legal
responsibilities and obligations under the Convention that generaify apply to activities under
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the jurisdiction and control of States Parties to the Convention, including for instance those in
Part XII of the Convention, are applicable to activitics in thc Arca as well.

The carrying out of activities in the Area by a sponsored entity

2.4 Activities in the Area must be carried out in accordance with the Convention and the
Agrezment. The Authority is required to exercise such control over activilies in the Area as is
necessary for the purposc of sccuring compliance with these insiruments (Art. 1534
Convention). Exploration and exploitation sctivities may only be carried out on the basis of a
contract with the Authority (Arl. 153.3 Convention and Art. 3.5 Annex III Convention). States
Parties are required to assist the Authority by taking all mcasurcs nccessary to ensure such
compliance (Art. 1534 Convention). It is in this context that a sponsoring State has the
responsibility to ensure, within its lcgal system, that an entity sponsored by it camies out
activitics in the Arca in confonmity with the terms of its contract and ita obligations under the
Convention and the Agreement (Art. 4.4 Annex IIT; see also Art 139.1).

The transfer of rechnology and scientific inowledge 1o the Authority and developing States

2.5 The Convention and the Agreement seek to promote end encourage the transfer of
technology and seientific knowledge to the Enterprise and developing States (Article 144
Cuonvention).

2.6 With respeet to the transfer of technology, sponsoring Stales are required, at the request off
the Authority, to cooperate [ully and effectively wilh entities sponsored by them and the
Authority in facilitating the acquisition of deep seabed mining technology by the Enterprise or
il joint venture, or by a developing State or States seeking 1o acquire such technology on fair
and reasonable commercial terms and conditions, consistent with the effective protection of
intellectual property rights. Sponsoring states must cnsure that entities sponsored by them
coopetate fully with the Authority for this purpose (Section 3.1(b} Annex Agreement).
Pursuant lo the Agreement, the provisions relatng to transfer of tcchnology in Article § of
Annex [l to the Convention, including these related to spensoring States in paragraph 5 of
that Anticle, do not apply (Section 5.1.2 Annex Agrcement).

2.7 With rcspect to the wansler of scientific knowledge, sponsuring States are required to
cooperdle with cntilies spensored by it arkl the Authority in drawing up praciical programmes
for the taining of personnel of the Authonity and developing States (Regulation 27.1 Nodules
Mining Code and Regulation 2% Sulphides Mining Code}.

The proteciion and preservation of the marine environment

2.8 The Convention ond the Agreement seek to ensure the elfective protection of the marine
environment from harmful eifects which may arise from activitics in the Arca (Art. 145
Convention). [n addition to the legal responsibiliies and obligations incumbent on spensoring
Swtes under Pan XII of the Convention, severs]l specific obligations are imposed on
sponsoring Sttes by the Mining Codes. First, the precautionary approach must be applied 10
aclivities by sponsoring States as well as the Awthority (Regulation 31.2 Nodules Mining
Code and Regulation 33.2 Sulphides Mining Code). Accordingly, a sponsoring State must
apply the precautionary approach 10:

(a) The decision to sponsor an activity in the Area;
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{b) The adoption of measures to ensure that an cntity sponsored by it carries out activities
in the Area in conformity with the terms of its contract and its obligations under the
Convention and the Agreement; and

{c) The application of environmental laws and regulations in addition to those in the rules,
regulations and pracedures of the Authority.

2.9 Second. sponsoring States arc required 10 cooperate in the establishment and
implcmentation of programimes for moniloring and evaluating the impacis on the marine
cnvironment of aclivilies under an approved plan of work lor exploration as well deep scabed
mining in general (Regulations 31.4 and 31.6 Nodules Mining Code, and Regulatiens 33.6
and 34.1 Sulphides Mining Code).

2.10 Third, a sponsoring State is, at the request of the Authority’s Secretary-General, required
to take measures to ensure thai:

(a) An enlity sponsored by it pravides a guarantee of its financial and technical capability
to comply promptly with emergency orders of the Authority’s Council 1o prevent
serigus harm to the environment; or

(b) Assistance is provided to the Authority in the discharge of its responsibilities to 1ake
such praclical measures as are necessary 10 prevent, contain and minimize serious
harm to the marine environment arising out of the cntity's aclivities in the Area
(Repulation 32.7 Nodules Mining Code and Regulation and Regulation 35.8 Sulphides
Mining Code).

The termination of sponsorship

2,11 If a State terminaies iis sponsorship, it is required to promptly notify the Authority’s
Secretary-General in writing and inform him of the reasons for lerminating its sponsorship
(Regulation 29.1 Nodules Mining Code and Regulation 31.] Sulphides Mining Code).
Termination of sponsorship dues not discharge the sponsoring State from any obligarions
accrued while it was & sponsoring State {Regulation 29.4 Nodules Mining Code and
Regulation 31.4 Sulphides Mining Code).

Submissions

2.12 It is the opinion of the Kingdom of the Netherlands that the answer to the first question
should be that the specific legal responsibilitics and obligations of States Parties to the
Convention with respect 1o sponsorship of activitics in the Area relate to:

(2) The carrying out of activities in the Aren by a sponsored entity (Ans, 139 and 153.4
Convention, and An. 4.4 Annex lII Convention),

(b} The transfer of technology and scientific knowledge to the Authority and developing
States (An. 144 Convention, Section 5.1(b) Annex Agreement, Regulation 27.1
Nodules Mining Cuxde, and Regulation 29 Sulphides Mining Code);

(¢) The prowstion and preservation of the marine environmenmt {Arm. 145 Convention,
Regulations 31.2, 31,4, 31.6 and 32.7 Nodules Mining Code, and Regulations 33.2,
33.6, 34.1 and 35.8 Sulphides Mining Code); and

{d) The termination of sponsorship (Regulation 29.1 Nodules Mining Code and
Regulation 31.1 Sulphides Mining Code).
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2.13 Since the purpose of the first question is to identify and, as necessary, interprel the legal
responsibilities and obligations of sponsoring States, (he advisory opinion should not identify
and interpret the rights of sponsoring States under the Convention and the Agreement, such as
their rights relating to:

(a) The participation and appearance in proccedings if the sponsored entity is a party to a
dispute referred to in Article 187 of the Convention (Art. 190 Convention);

{b) Thc submission of a plan ol work with respect to reserved areas (Art, 3.4 Annex III
Convention, Regulation 17.1 Nodules Mining Code, and Repulation 18.1 Sulphides
Mining Code);

(c) The application of more siringent environmental or other laws and regulations than
those in the rules. regulations and proccdures of the Authority (A 21.3 Annex 111
Convention};

{(d) The opporiunity to examine evidence provided by a coastal Statc which has grounds
for believing that an activity in the Area by a contractor is likely to cause serious harm
1o the environment under its jurisdiction or sovereignty and to submit observations
thereon (Repulation 33.2 Nodules Mining Code and Regulation 36.2 Sulphides
Mining Code).

3. The Extent of Liability of States Parties to the Convention for Non-Compliance with
the provisions of the Convention and the Agreement by Sponsored Entitics

Imraduction

31 To answer the subsequent questions, it is rclevant to identify the reasons for the
intreduction of the concept of sponsership in the Convention with respect to activities in the
Area. Activities in the Arca arc subject lo a special legal regime in order 1o protect the
interests of the international community. This regime enables States and their nationals o
carry out Betivities in the Area, but introduces a number of safeguards to protect the interests
of the intemational community. One of those safeguards is the requirement of sponsorship. It
appears from the ordinary mcaning of thesc legal responsibilities and obligations in their
context and in the light of their object and purpose that the introduction of this requirement
was constdered necessury for the following reasons:

(a) To prevent States not party to the Convcntion, their statc cnterprises, and natural or
juridical persons possessing their nationality or eflectively controlled by them of their
nationals from using the provisions of the Convention and the Agreement 1o obtain
access to the mineral resources of the Aren;

(b) To prevent States Parties to the Convention from becoming a convenient jurisdiction
throuph which access could be obtained to the mincral resources of the Arca without
the acceptance of intemarional obligations to secure that the relevant provisions under
the Convention and the Agreement will be compliex with;

(c) To assist the Authority in exercising control over activities in the Area in order to
secure that the relevant provisions under the Convention and the Agrecment will be
coinplied with given that enforcement of those provisions, including decisiony of the
Seabed Disputes Chamber under Article 39 of the Tribunal's Statule, in respect of a
natural or juridical person is a sovereign right of the State or States which have
jurisdiction over such person.
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3.2The answer to the second question requires the identification and, as necessary,
interpretation of rules on the liability of a Siate Party for the failure to comply with the
relevant provisions of the Convention and the Agreement by an entity whom it has sponsorcd
to camry out activilics in the Arca These rules are not only found in provisions of the
Caonvention and the Agreement, including instruments adopted in accordunce therewith, but
also in vther rules of international law, The Seabed Disputes Chamber is required to apply
such other rules of intemational law to the extent that they are not incompatible with the
{“onvention or the Agreement {Am. 293.1 Convention).

3.3 Sponsored enlities are not Parties to the Convention and the Agreement. Hence, they are
not, as such, bound by the provisions of thesc instruments. Obligations under the Convention
and the Agreement can nevertheless be imposed on such entities throuph:

(a) The conclusion of a contract with the Authority under Article 153.3 of the Convention;
and

(b) The implementation of the Convention and the Agreement by the sponsoring State in
its domestic law,

3.4 The Convention and the Agreement impose legal responsibilities and obligations on the
sponsoring State related to compliance with these instrumenus by entities sponsored by it. This
is a subset of the legal responsibilities and obligations of States Parties to the Convention with
respect to the sponsorship of activities in the Arca thai have been identified above in response
to the first question. This subsct consists of the sponsoring State’s responstbility to ensure that
an entity sponsored by it;

{a) Carries out activities in the Arca in confommily with the werms of ils conlract and its
obligations under the Convention and the Agreement {Art. 4.4 Annex I11 Convention:
sce also Ans. 139.1 and 153.4 Convention);

{b) Cooperulce fully with the Authority to facilitate the acquisition of deep scabed mining
technology by the Enterprise or its joint venture. or by a developing Statc or States in
the cireumstances set out in the Agreement (Section 5.1(b) Anncx Agreement);

{c) Provides a guarantee of its financial and wchnical capability to comply promptly with
emergency orders of the Authority’s Council to prevent serious harm to the
environment in the circumstances set out in the Mining Codes (Regulation 32.7
Nodules Mining Code and Regulation 35.8 Sulphides Mining Code).

‘The responsibilitics and obligations referred to in subparagraph (b) and (¢} above are implicit
in the responsibilitics and obligations referred w in subparagraph (a) and do not need to be
considered separately.

1.5 Pursuant to the Convention, a State Party is liable for damage caused by its fatlure lo camry
out its responsibilitics under Part XI of the Convention and the Agreement (Art. 139.2
Convention). The responsibilities of the sponsoring Siate referred to in the paragraph above
arise under Part XI of the Convention and the Agreement, and the failure to compty with these
responsibilities entails liobility for damage causcd by such failure. However, it appears [rom
the context of this provision that the establishment of such liability depends on:

(a) The conduct of the sponsoring State in carrying out its responsibilitics under Part X1
of the Convention and the Agreement;
(b} The sponsored entity 's liability under Article 22 of Annex Il Lo the Convenlion;
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{c) The general rules of international law related to the linbility of States.
The conduci of the sponsoring Stafe

1.6 A sponsoting State is not liable for damage caused by a failure of an entity sponsored by it
to comply with its obligations if il has taken all necessary and appropriate measures to sccure
cflective compliance (Arl. 139.2 Convention). To this end, it must have adopted laws and
regulations and foken administrative measures which are. within the framework of its legal
system, reasonably appropriate for securing compliance by persons under its jurisdiction {An.
4.4 Annex 11D It appears from these provisions that the sponsoring Siate's responsibility to
ensure that an entity sponsored by it complics with its obligations is not ahsalute, but depends
on the efforis of that Siate ta carry out its respunsibilities. Itis a due diligence obligation.

3.7 A due diligence obligation requires States to adopt, implement, supervise and enforce
measures of a legislative, administrative, or juridical nature to prevent legally protected
interess from being harmed by the acts of state und non-siate actors. In order to cstablish a
breach of a duc diligence obligation, it i3 necessary to determine the degree of diligence
which must be observed by States. The case conceming British Claims in the Spanish Zore of
Morocco provides some general puidance in this respect: States should act with diligentia
guam 1 suis, i.e. the degree of diligence with which national interests are protected, and the
degree actually cxercised may not be significuntly less than the degree other States may
reasonably expect to be exercised (United Nations Reports of Internatioral Arbliral Awards,
vol. I[, 615 at 644).

3.8 Whether an obligation is o due diligence obligation can usually be inferred from its
content, context, and object and purpose. In generzl, obligations which focus on the action to
be taken rather than the result of such action, such as obligations which require States to take
measurcs — and imespective whelher such measures must be ‘appropriate’, ‘necessary’ or
*cffective” — can be characterized as due diligence obligations. The ultimate objective of such
an ovbligation may be to achieve a cenain resull. ¢.g. the prevention of dumage, but the
aobligation itself is oriented towards the action to be taken, i.c. the adoplion of measures. This
is also the view of the Intcmmational Law Commission. For example, the Draft Anticles on the
Prevention of Transboundary Harm from Huzardous Activities provide that “[t}he State of
origin shall take all appropriate measures to prevent significant transboundary harm or at any
event to minimize the risk thereof” (Art. 3). [n the commentary, it i3 cxplained that this
obligation is “one of due diligence” (Yearbook of the International Law Commission, vol. Il,
Part Two, at 154 (para. 7). Sec also commentary on Article & of Lthe Drait Arlicles on Lhe Law
of Aquifers, UN Doc. A/63/10, para. 1).

3.9 There is an intemationally wrongful act of a Suae when conduct is arnribuable to that
Stue and such conduct constitutes a breach of an inwernational obligation ol that State (An. 2
Anicles on Responsibility of States for Internationally Wrongful Acu, UN Doc. A/Res/56/83,
Annex). Such internationally wrongful act involves legal consequences even in the absence of
damage (Part Two Anticles on Responsibility of States for Intemationally Wrongful Acts). In
the event of damage, the responsible State is required to compensate for the damage caused
by the intemotionally wrongful act, insofar such damage has not been mude good by
restitution {Art, 36 Aricles on Responsibility of States for Intermationally Wrongful Acta).
However, a responsible State is only required to compensate if there is a causal connection
between the internationally wrongful act of that State and the damage (Art. 31.2 Articles on
Responsibility of States for Intcrmationally Wrongful Acts). Accordingly, liability of a State
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under Article 1392 of the Convention only arises if the damage is caused by the failurs of
that Siate to adopt. implement. supervise and enforce mcasures to sccure compliance with the
Convention and the Agreement by enlitics sponsored by it. Such a failure will thus not by
itself resull in an obligation for the sponsoring State to compensate for damage caused by an
entity sponsored by it.

Liability af the contractor

3.10 The linbility of the sponsoring State is without prejudice o the liability of the sponsored
entily under Article 22 of Annex [Il to the Convenlion (Art. 139.2 Convention). The
sponsored entity incurs responsibility and liability for any damage arising out of wrongful acts
in the conduct of its operations {Art. 22 Annex IIf Convention; see also Regulation 30
Nodules Mining Code and Regulation 32 Sulphides Mining Code). This liability is in every
case for the actual amount of the damage. Liability for damage arising out of acts of the
sponsored entity that are not wrongful is not provided for under the Convention or the
Ayreament.

311 It appears from this construction that the liability system of the Convention and
Agreement imposes pramary liability on the sponsored entity for damage arising out of
wronglul acts in the conduct of its operations. Accordingly, a sponsoring State thus only
incurs liability if it

{a) Has failed to carry out ils responsibilities under Part XI; and
{b} The entity yponsored by it has not redressed the damage,

This systemn channels liability and prevents double recovery of damages.

3.12 If a sponsored entity does not provide redress lor damage for which it is liable under the
Convention or the Agreement — e.g. in case of exonerations, time limits or inselvability -
neither the Convention nor the Agreement provide lor residual liability of the sponsoring
State, provided that the State has carried out its responsibilitics under Pan XI and has thus
acted in accordance with the applicable due diligence standard. The establishment of such
residual liability has been considered by the *Preparatory Commission for the International
Sca-Bed Authority and the International Tribunal for the Law of the Sea’ (See UN Doc.
LOS/PCN/L.79, paras, 48-49), However, such liability cannot found in the Modules Mining
Code or the Sulphides Mining Code.

General rules of inrernarional law related to liability of States

3.13 The liability of the sponsaring State is also without prejudice to the rules of intemational
law {Arl. 139.2 Convenlion). The relevant rules of intemalional law are thosc rclated 1o the
responsibility of States for internationally wrongful acis and the Hability of States for acts not
prohibited by inlermational law, The provisions of the Convention and the Agreement
regarding responsibility and liability are without prejudice 1o application of existing rules and
the development of further rules regarding responsibility and liability (An. 304 Convention:
sce also Arl. 235.3). Since the adoption of the Convention and the Agreement, intemnational
law reparding responsibility and liebility hes been codified and further developed. These
developments, however, do not alfect the ebove analysis of the relevant provisions of the
Convention and the Apreement.
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3.14 Under the peneral rules of international law rclated to cesponsibility of States for
internationally wrongful acts. conduct is only atributable o a State under specific
circumstances. In principle, conduct of natural or juridical persons under the jurisdiction of a
Siate is as such not atibutable to that State (See commentary of the [nternational Law
Commission an Chapter 11 of the Articles on Responsibility of States for Internationally
Wrongful Acts, Yewrbook of the Inmernational Law Commission, vol. 11, Part Two, et 38 (para.
3)): This also applies to canduct of staie enterprises unless they are exercising elements of
povernmental authority (fhid , at 48 (para. 6)). Accordingly, under general international law, a
sponsoring State cannot be held responsible for the conduct of an entity sponsored by il.
However, il has the responsibilily to ensure that activities within its jurisdiction or control do
not cause damage 10 (the environment of} other States or arcas beyond the limits of national
jurisdiction. This obligation is a due diligence obligation.

3.15 Under general international law, no residual lability of States arises for damage caused
by aclivities within their jurisdiclion or control irrespective whether the activities are
considered haardous. States should, however, take all necessary measures to ensure Lhal
prompt and adequate compensation is available for victims of trunsboundary damage caused
by hazardous activities within its jurisdiction or contrul (Principle 4 Principles on he
Allocation of Loss in the Case of Tmnsboundary Harm Arising Qut of Hazardous Activities,
UN Doc. A/Resf61436, Annex). Such an approach had already been adopted in Lhe
Convention with respect 10 damage caused by pollution of the marine environment, IL
provides that States shall ensure that recourse is available in accordance with their legal
systems for prompt ikl adequate compensation or other relief in respect of damage caused by
pollution af the marine cnvimonment by natural or juridical persons under their jurisdiction
(An. 235.2 Convention). This abligation is applicable to spensoring States.

Submmssions

3.16 It is the opinion of the Kingdom of the Netherlands that the answer to the second
question should be that the sponsoring State can only be held liable in the event it has not
exercised due diligence in ensuring that an entity sponsored by it carries out activities in the
Aren in conformity with the terms of its contract and its obligations under the Convention and
the Agreement (Art. 4.4 Annex 11 Convention).

4. The Necessary and Appropriate Messurea (o Be Taken by Sponsoring States
Introduction

4.1 The answer to the third question envisages the identification of the necessary and
apptopriate measures that a sponsoring Slate must take in order to fulfil its responsibility
under the Convention and the Agreement. This is tantamount to identifying the standard of
due diligence that a State must observe with respect to activitics in the Arca sponsered by it.

4.2 Article 4.4 of Annex Il 10 the Convention provides some guidance in determining what
such measures might be. The ultimate objective of these provisions is compliance with the
Convention and the Agrcement by entitics carrying out activitics in thc Arca. Ta this end,
sponsoring States arc required to adopt “laws and regulations” and to lake “adminisirative
measures™. This points lowards the need to establish a public domestic regulntory framework.
Hence, a corlractunl arrangement belween a sponsoring Siate and an entity zponsored by it
would not be sufficient to comply with these provisions of the Convention.

10
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4.3 The laws, regulations and adminisiralive measures of a sponsoring Statc must be
“reasonably appropriate” for securing compliance by entitics spomsored by il “within the
framework of its legal system™. In a commentary on (he Convention, it 15 suggested that
*[tlhis implies some flexibility in the type of measures, and does not necessarily require
sponsoring Stetes o take enfurcement action against contractors, but it does ¢learly require
some action to be taken by the sponsoring State” (United Nations Convention on the Law of
the Seu 1982, A Commemtary, vol. VI, 2002, at 127). Although the Kingdom of the
Netherlands holds the view that the text of the Convention allows for flexibility and the form
and content of the laws, regulations and edministrative measures of sponsoring States do
therefore not have W be idemtical, it is submitted that compliance with a due diligence
abligation reguires the adoplion, implementation, supervision and e¢nforcement of measurey
(See paragraph 3.7 above). Nothing in Anicle 4.4 of Annex I fo the Convention, or Arlicles
139.1 or 153.4 of the Convention, suggests flexibility in this respect. The flexibility relates to
the substance of the measurcs and the methods of implementation, supervision and
enforcement of such measures. Accordingly, a sponsoring State has, for example. discretion
to decide whether an authyrization is required for activities in the Arca by an cniity sponsored
by it, und whether such an authorization attaches to an activity or an entity. This margin of
diseretion notwithstanding, tre laws, regulations and administrative measures of a sponsoring
State as well as their implementation, supervision and enforcement are not exempted from
judicial review to asscss whether they muy be expected to secure compliance by cntitics
sponsored by it.

4.4 The inwoduction of a requirement for sponsored cntilics 1o establish and maintain
financial security, e.g. a bank guarantee, to cover potential financial risks is necessary te
ensure that financial resources are availsble for the implementation of contingency plans and
emergency arders, and for the satisfaction of clhims for damages. However, the ingoduction
ol such requirement by itself would not be sufficient for a sponscring State to fulfil its
responsibility under the Convention and the Agreement. The concept of sponsorship was not
only introduced to cnsure redress of damage or an imminent threat of damage, but also to
prevent damage and, in the cvent that a sponsored entity has not carried out its activities in the
Arca in conformity with the terms of ils contract or ils obligations under the Convention and
the Agreement, correct wrong ful conduct,

4.3 Finally, the liability of a sponsored cntity under Aricle 22 of Annex II1 10 the Convention
can only be cffectuated if recourse is available for prompt and adequate compensation or
other telief in respect of damage caused by it. Imrespactive whether other jurisdictions permit
the submission of claims for damapge, it is submitted that the sponsoring State must allow
within its legal system for the submission of such ¢claims (See also paragraph 3.15 above in
respect of damage caused by pollution of the marine environment). Effective legal remedies
must be avallable for injured persons to bring claims for damages in a sponsoring Stale
against an cntity sponsored by it, in particular to ¢ffectuate the liability of such an emity under
Article 22 of Annex 11 1o the Convention. In order to secure the enforcement of judgments
and arbitral awards without the need for their recognition in a foreign jurisdiction, this would
also require financial security to be established and maintained in the sponsoring State.
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Submissions

4.6 It is the opinion of the Kingdom of the Netherlands that the answer to the third question
should be that the neccssary and sppropriate measures that a sponsoring State must take in
order to fulfil its responsibility under the Convention and the Agreement include:

{a) The adoption, implementation. supervision and enforcement of a domestic public
regulatory framework 1o ensure that an entity sponsored by it carries out activities in
the Ares in conformity with the terms of is contract and its obligations under the
Convention and the Agreement;

{b) The provision of eflective legal remedics within its legal system for prompt and
adequate compensation or other relicf in respect of damage caused by an entity
sponsored by it.
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RESPONSIBILITIES AND OBLIGATIONS OF STATES

& Submissions

The Kingdom of the Netherlands submits that the answer to the questions should be as
follows:

(1) The specific legal responsibilitics and obligations of States Parties to the Convention with
tespect to sponsorship ol activities in the Area relate 10:

{a) The carrying out of activities in the Arca by a sponsored enlity (Ans. 139 and 1534
Convention, and Art. 4.4 Annex 11 Convention);

{b) The Lransfer of technology end scientific knowledge to the Authority and developing
States (Art. 144 Convention, Section 5.1{b) Amnex Agreemcnt, Regulation 27.1
Nodules Mining Code, and Repulation 29 Sulphides Mining Code);

(c) The protection and preservation of the marine environment (Art. 145 Convention,
relevant provisions of Part XI1 Convention, Regulations 31.2, 314, 31.6 and 32.7
Nodules Mining Code, and Regulations 33.2, 33.6, 34.1 and 35.8 Sulphides Mining
Code); and

(d) The termination ol sponsorship (Regulation 29.1 Nedules Mining Code and
Regulation 31.1 Sulphides Mining Code);

(2) The spansoring Stalc can only be held liable in the event it has not exercised due diligenee
in cnsuring that an entity sponsored by il carries out activities in the Area in conformity with
the terms of its contract and its obligations under the Convention and the Agreement (A 4.4
Annex 11l Convention),

{3) The necessary and appropriate measures that a sponsoring State must 1ake in order to fulfil
its responsibility under the Convention amd the Agreement include:

{a) The adoption, implementation, supervision and cnforcement of 8 domestic public
regulatory franework to cnsurc that an cntity spensercd by it carries oul aclivilies in
the Arca in conformity with the terms of its contraet and its obligations under the
Convention and the Agreement;

(b) The provision of effective legal remedies within its legal system for prompt and
adequate compensation or other relicf in respect of damage caused by an enlity
sponsored by it.

E. Lijnzaad
Representative of the Kingdom of the Netherlands

The Hague, 11 August 2010





