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INTRODUCTION

I. On & May 2010, the Council of the International Seabed Authority, at its 16" meeting,
adopted by consemsus a Decision requesting the Seabed Disputes Chamber of the
International tribunal for the Law of the Sea lo render its first advisory opinion in
accordance with Article 191 of the United Nations Convention of the Law of the Sea' on
legal questions concerning the responsibilities and obligations of States sponsoring
persons and entitics with respect W activities in the Intermational Scabed Arca (the
“Area™) in conformity with the Convention and the 1994 Agreement relating to the
Implementation of Part X! of the Convention® (the "1994 Agreement™). The Decision is
contained in document ISBA/I&/C/1 3.

2. Onl8 May 2010, the Chambet issued an Order inviling States Parties to the Conventtion
10 present writlen staiements on the questions submitted to the Chamber for an advisory
opinion and fixed 9 August 2000 es the time-limit with which writien statements on these
questions may be presented to the Chamber,

3. Subscquently, by its Order of 28 July 2010 the Chamber cxicnded to 19 August 2010 such
time-limit. The present writien staterent is filed pursnant to both Chamber’s Orders

4. The terms of the request made by the Council of the International Seabed Authority are
contained in document ISBA/16/C/13.

5. By rendering the advisory opinion, the Chamber will bring Jegal certainty to the regime of
the Convention, in particular Part X1. In addition, by doing se, thc Chamber will be
panticipating in the Convention's architecture.

6. Indeed, the exercise of the Chamber's advisory jurisdiction in this case will have practical
importance to the Council's powers and fonctions, providing clarity to the scope of
responsibilitics and obligations of State Partics sponsoring activitics in the Arca.

* anicle 191 of the United Nations Comvention of the Law of the Sea, pdopted in Monicgo Bay, Jamaica, the
10™ of December 1982, {fruted Nestrons Yreary Sertex, vol. 1833, p. 3.

? Agreemem relating W the implementation of Part XJ of the United Nations Convention on the Law of the Sen
uf 10 December 1982, adopted by Resolubon 48263, on 78 July 1994, by the General Assembly of the Lnuted
Nouons dunng its resumed 48th session. held from 27 10 29 July 1994 in New York, Untwd Nations Treaty
Serszs vol 1836,p 3
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RESPONSIBILITIES AND OBLIGATIONS OF STATES

Mexice is convinced that the Chamber will also pay an important service to State Parties
and the international community to the extent that it will also guide the gencral conduct of
States in relation to the Area which shall be in accordance with provisions of Part X1 of
the Convention, the principles embodied in the Charter of the United Nations and other
rules of inicmational law in the interests of maintaining peace and security and promoting
international co-operation and mutual understanding.®

Indecd, in the context of the exchange of views on legal questions ansing within the
scope of activities of the Council when considering the Council’s agenda item on Nauru’s
proposal to seck und advisory opinion from the Chamber, Mexico. participated actively in
the debate favouring the exercise of (he Chamber’s advisory jurisdiction,

Mexice. as & Council member, concurred with the gencral approach outlined by the joint
statement of the Delegations of Fiji and Nauru made at the Council meeting on 6 May
2010, justifying as 1 why was imporiant to receive Lhe advisory opinion form the
Chamber, namely: “...a search for the son of clarity that will give further sirength of will
to these pioneering cfforts, snd a proof (hat the Sponsoring State role envisaged for
developing countries in the Law of the Sea holds true.™

As noled above, Mexico participated sctively in the formation of consensus behind the
adoption of Decision ISBA/16/C/13, including by submitting amendments to the text of
the drafl decision with a view to broaden the scope of the questions.

. Al the Council's meeting on 3 May 2010, the Representative of Mexico indicated that

Nauru’s proposal to refer a request to the Chamber for an advisory opinion was in
principle welcomed in view of its potential 1otc in clanfying the nature and scope of the
obligations enshrined in the Convention and bringing legal centainty to their application
and interpretation. While supporiing the general thrust of Nauru's proposal, Mexico also
felt that the proposat required further refinement so as to have a clearer and a more
succinct formulation to facilitale the task of the Seabed Disputes Chamber.

12, Several delegations were of the same view that the propoasal required refinement.

Consequently and upon Council’s members request the Secretariat presented a shorter
draft version of the Nauru proposal.

? article 138 of the Convention.
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13. At the Council's meeting on 6 May 2010, the Secretariat presented delegates a revised
dralt decision.® Before its adoption. the Permenent Representative of Mexico to the
Intemational Scabed Authority, Ambassador Leonora Rucda, explained:

.the revised drafl decision before us fulfills the Council's members expectations to
have 2 refined version of Nauru's original proposal and to that extent, the drafi
constitutes an exccllent basis for member's discussion with a view to adopt a
decision during [the 16® Session]. Mexico belicves that the Council has a unique
oppoftunity to request and advisory opinion from the Seabad Disputes Chamber].. ]
which will certainly contribute to the eflecive development of the Council's
functions, as the Authority’s executive organ|...] My delegation has studied carcfully
the 1ext of Lhe draft decision and noted that [the issues contained thercin] are limited
to Part XI of the Convention. In that rcgard, my delegation wonders whether other
Convention's provisions, not nccessarily found in Part X1, are also relevant, For
example. Article 209(2) is placed in Part XII of the Convention, Such provision in
general terms stipulates the obligation of Siates to adopt laws and regulations 1o
prevent, reduce and control pollution of the marine environment (fom activities in
the Arca undertaken by vessels, installations, structures and other devices flying their
flag. An explicit reference is also found in paragraph 9{b) of Naunu's original
proposal. Notwithstanding international judicial bodics tend to examine the issues
before them from a broad perspective; {Mexico| believes that it is appropriate to
amend the text accordingly. In light of the [latter), Mr. President, my delegation
suggests to add al the end of pamagraph | the following: “What are the legal
responsihilities and obligations of Statc Parties to the Convention with respecet to the
sponsorship of activities in the Arca in accordance with /e Comvention, in particular
Pore XF' (emphasis added).

14. The Mexican amcendment, along with some additional changes made by other delegations
were included in the adopted decision ISBA/16/C/13.

15. In Mexica's view, the questions put before the Chamber regard a wide range of critical
issucs conceming not only the apparently limited scope of responsibilitics and obligations
of States Parties of the Convention sponsoring persons and enlitics in accordance with
Pan XI. but more broadly the wholc legal system envisaged for the Area in the
Convention, the Annexes relating thereto, the nales, regulations, and procedures of the

* ISBAICLA
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Authority and the 1994 Agreement.’ In that context, it is also important to take due
account of the Regulations on Prospecting and Exploration for Polymetallic Nodules in
the Area, adopled by the Authority back in 2000; and the recently adopied, 2010
Regulations on Prospecting and Exploration for Polymetallic Sulphides in the Arca.

. Mexico considers that the questions regard also the principles governing the aclivities in

the Area, the development of its resources, the powers and functions of the Intemational
Scabed Authority, in particular its Council, and the protection and preservation of marine
environment

. Therefore, the advisory opinion which the Chamber is asked to give néeds to be placed in

that wider context

. Al the end. the Area, together with its resources, constitute the common heritage of

mankind.® A concrete expression of such concept is linked to the principle indicating that
the ectivitics carricd in the Arca shall be undertaken for the benefit of mankind as 8 whole,
irespective of the geographical location, whether coastal or land-locked, and talking in
paniicular considcration the interests and needs of developing States”

The present writien stalement is divided into two chapters. The first chapter addresses
issues connected to the jurisdiction of Seabed Disputes Chamber to render an advisory
opinion, including the competence of the Council of the International Scebed Authority to
request it. The second chapter will be devoted to anticulate Mexica's view concerning the
question one posed by the Council. In this respect, it is important to highlight (hat
Mexico's views on questions two and three and on issues connected to the prolection and
preservation of the marine environment will be funiher elaborated in the context of its oral
imervention. It is Mcxico's intenlion lo participale at the hearing to be held on the
forthcoming 14 September 2010,

b Article 153 (4) of the Conyenton, [n addition, Anicle 318 of the Convention reads: “The Anncxes fonm on

ntrgral part of [the] Convention and, unless cxpressly provided otherwise, & reference o this Conventian or one
aof its Parts includes a referense to the Anrexes reloting thereto. With respect of the relationship between the
Conwention and the 1994 Agreemem, Article 2 of the Agroement defines such relstionship.

* Amitle 136 of the Canvention.

T Anticle 140 of the Comvention.
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Chapter 1: Jurisdiction of the Seabed Dispates Chamber

20.

2

2.

23.

214,

This chepter i dived inig two main sub-titles. In subtitle one, it will be discussed as 1o
why in Mexico's view the Scabed disputes Chamber (the “Chamber™) has jurisdiction to
render Lthe requested edvisory opinion. [n doing so, it will also be examined the issuc as to
whether the Council of the Authority has the necessary compelence to request such
advisory opinion in accordance with Article 191 of the Convention. In addition it will
discuss whether the questions posed by the Council are legal ones arising within the scope
of the Council’s activities with the meaning of Article 191,

. Sub-title two spells out the rcason as to why, in Mexico’s view, the Chamber shall

excreise its sdvisory powers s provided for in Parnt X1, Section 5, of the Convention and
the Statute of the International Tribunal for the Law of the Sca.

k. The Chamber has jurisdiction to reader the requested advisory opinios

Mexico 5 convinced that the Chamber has jurisdiction o render the advisory opinion
requested by the Council of the Authority. Therefore. the present chapter will attempt to
dermonstrate that the conditions found in Article 191 of the Convention for the Chamber's
cxercise of its advisory function are satisfied.

In order 1o so, this chapter will examine, firsily, the issue whether the Council has the
competence to request the opinion from the Chamber. Secondly, it will address the
question whether the questions posed by the Council were “legal™ ones arising within the
scope of the CouncH's activities®

A. The Council of the International Seabed Authority has compeience to request the
advisory opinion

The compstence of the Coungil of the International Scabed Authority is found in Anicle
191 of the Convention, which reads as follows:

* It is » precondition of the Coun'’s compeience thal the advisory opinion be requested by an organ duly
aulharized W seck il that i1 be requented on a legal question, and thal,, question should be une arising withn
the soope of the activities of Lhe raquesing aman™ Applicalion for Review of Judpment No. 273 of the Umited
Nations Adwimiserative Tribunal, Advliory Opindon. FCJ Reports 1982, pp 333334, para2t; Accondance with
Inrernatlonal Law of the Uniateral Declaration of independence in Respect of Kotove, 2010, 22 July 2010, p.)1,
parn. 19 httpwuwew icj-cij org/dockey fles 14171 5987 pdf.

8
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28,

29,

30.

RESPONSIBILITIES AND OBLIGATIONS OF STATES

The Scabed Disputes Chamber shall give advisory opinions at the request of the
Assembly or the Council on legal questions arising within the scope of their
activities. Such opinions shall be given as a matter of urgency. (Emphasis added)

The Council competence is derived from the lact that it is one of the two Authority’s
organs named in that provision, the other being the Assembiy, with the power to request
such advisory opinions trom the Chamber.

The proposal 10 scek an advisory opinion from the Chamber was properly included as
jtem number seven of the draft agenda for the 16™ Session of the Authority contained in
document ISBA/16/C/1. At its 150" meeting, the Council adopted the agenda with ne
amendments.

Agenda ilem seven was extensively considered in three different Council meetings;
namely: 155, 160® and 161 ™. In such meetings. the competence of the Council to refer
questions to the Chamber was not challenged. However, it is true that there were some
divergent views as to whether it was appropriate and timely for the Council o request
such advise.

The delegations who were not entirely convinced to forward the questions 1o the Chamber
argucd, among other things, procedural concerns in the manner in which the request was
made. Some of those delegations preferred having the Legal and Technical Commission
study the questions and make recommendations te the Council,

As 10 the issue whether the request was timely or not, the joint Fiji and Nauru statement
made on 6 May 2010, conveyed the sense of urgency as to why the request needed Lo be
mide during the Authority's last session:

il @ decision were 1o be made by the Counil to throw the proposal back to the
Legel and Technical Commission, it would condemned the process (o a two year
delay. The Commission next meets in a year's lime. If they then decide 1o present a
recommendation 1o the Council that an advisory opinion be seught and the Council
this time agrees to such approach the Seabed Disputes Chamber, it will then be
another year before the resulting opinion can again be considered by this Couneil.

Mexico, as indicated in the Inroduction of the present document, favoured adl along
during the discussions of this agenda item, Lhe exercise of the competence of the Council

9
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to seck an advisory opinion. As mentioned nbove, Mexico considered appropriate and
timely such rexquest, piven its practical importance to the Council's activities in light of its

potential clarifying effect.

3.

In Mexico’s view, the request made by the Council lollowed the appropriate procedural
channcls. The proposal was included in Councils Agenda and discussed in three mectings.
Accordingly, the issuc was before the Council and was subject to various “exchange of
views on legal questions.”” There is no rule fixing a minimum or maximum number of
meetings within which the proposal 1o seck and advisory opinion nesds 1o be made. The
assessment as (0 whether o request an opinion rom the Chamber rests on the Council
alone based on its own needs.

32. In light of the above, it is submitted that Article 191 of the Convention grants power to
the Council to seek advisory opinions from the Chamber and that the issuc was properly
before the Council’s consideration.

33, However, it nceds yet 10 be determined whether the questions posed by the Council
constitute ~legul questions arising within the scope of its activities” within the meaning of
Article 191 of the Convention.

B. The queslions posed by the Council are begal questions arising within the scope of its
activities

34, Anticle 191 gives the power to the Council to request advisory opinions to the extent that
they are on legal questions arising within the scope of the Council’s activitics. Therefore,
the first requirement that needs to be examined is whether the three questions posed by
the Council are legnl uncs,

35 The Intemational Court of Justice with its long experience exercising its advisory
jurisdiction has determined that questions *framed in terms of law and rais|ing] problems
of intemational law...are by their very natre susccptible of a reply based on law and
therefore appear 1o be questions of a legal charaeter.™'

° St preambular paragraph two of decision ISBA/164C/13,

" Wysmern Sahara Advisary Opinion, ICS Reports 1975,p.18, para.) §; dccondance with Infernational Lew of
the Umiloweral Declaration of Independence in Respect of Karvove, 20010 22 July XL, pll,
para 25 htip_fwww_ic-clj.org/docket filew 14 1215987 pu(.

10
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36.

37,

38.

B,

40,

RESPONSIBILITIES AND OBLIGATIONS OF STATES

The questions referred to the Chamber certainly fall within the category of questions of a
legal character. The three questions in general terms refer to the scope of “the legal
responsibililies and obligations of State Parties™ and “the extent of their liability™ for any
failure to comply with the provisions in accordance with the Convention, in particular
Part XI and the 1994 Agreement. Questions which expressly ask the legal nalure and
scope, as well issues connecied to the application and interpretation of treaty provisions
appear to be “legal questions™ within the meaning of Anicle 191.

Furthcrmore, prcambular paragraph two of Decision 1SBAS16/C/13. acknowledges
explicitly that the Council held an ~exchange of views on legal questions™. This reference
reflects the fact thal the Council. prior to the adoption of that Decision, undertook
discussions on legal issues concerning its activities, concluding that there was a need to
request the Chamber o exercise its advisory function, By looking at the records of the
mectings where Agenda item seven was discussed. onc is inclined to conclude thal indeed
there was lepal exchange among Council members.

Conscquently, the next issue to address is whether the legal questions posed by the
Council “arfoused] within the scope of [its] activitics.

The questions posed by the Council and the answers thereto, will have practical
conscquences for the Council’s activities duc to their potcntial ¢larifying effect of the
Conventions provisions. The three questions put by the Counetl are not of pure academic
nature. They deal with an important part of the normative core of the Council's activities.
By answering the questions, the Chamber will assist the Council in the performance of its
activities'! and will contribute significantly to the Convention's regime by bringing legal
certainty to the application and interpretation of its provisions,”

Anrtigle 162 of the Convention describes the broad range of powers and functions of the
Coungil, as the executive organ of the Authority. The Counci] has the general power to
establish, in conformity with this Convention and the gencral policics cstablished by the
Asscmbly, the specific policies to be pursued by the Authority on any question or matier
within the competence of the Authority. The nature of such competence and the
fundamental principies which govern the Authority’s work is to organize and control

7 “The purpose of the advisory junsdiction is 10 enable organs .o obuain opimoms from the (1C)] which will
asuxt Lhem in the future excrcise of their functions™ Accordonce with Iarzrnarional Law of the Unllareral
Declardation of Independence 1o Respect of Koveve, 2004 22 July 2010, pi?7. parmdd,
httpi wawich=gij ! 41/159 )

11
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43.

45,
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activitics in the Arca, panicularly with a view 1o administering the nzsources thereof.

Indeed, Counctl's express and implied powers are 50 broad, that the list of its specific
powers and functions found in Article 162(2) of the Convention exhaust the alphabel,
begging in sub-paragraph (a) and finishing in sub-paragraph (z).

The combined effcet of Article 162 together with the relevant provisions of the 1994
Agreement yields a robust body with a pivotal role in the implementation of Part X1 of
the Convention.

That key rok: is cxpressed in several provisions found in Part X1 of the Convention end
the 1994 Agrecmenl. For instance, as part of its regulatory and supervisory control over
activities in the Area, the Council is compelent to approve, or even disapprove, the plans
of wotk submimed by contractors and the -non-yet operative- Enterprise, including the
power to monitor non-compliance.”’  In addition, the Council has critical 1asks to protect
and preserve the marine environment by, among other things, issuing emergency orders to
prevent scrious harm to the marine environment and disapproving areas lor exploitation
in cascs where substantial evidence indicates the risk of serious harm 1o the marine
environment,"”

. In light of the above. it is clear that the Council has a vital role in excrcising a large

degree of control over the manner within which Statc Partics perform  their
responsibilities ang obligations with respect to activities in the International Seabed Arca.

Consequently and as corollary of the Council's control, any Stale Parly has the
correspondent duty 1o ensure that activities in the Area shall be carried cut in conformity
with Past XI and to repair for damaged caused as a result of its (ailure to camy out iis
dutics and obligations under Part X1.'*

Generally, that duty extends 1o State Parties, not only when they carry the activities by
themselves or by their state enterprises, but also when they are undertaken by natural or

Y See Artickes 162(2)(2),(k) and (1) and 153 of the Convention and Annex. Section 3, paragraphs 11 and 12 of
1he 1554 A grevment.

1 Arple 162 (2Mw and (x} of the Convention,

H Article 139 (1) and (2} and Anicle 22 of Annex 111 Additionally, they wre obliged to remder the Authority

such assisance to ensure compliance with lhe Convention™s provisdens  in cunformily with Adicle 153 (8) of

the Convention.

12
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Jjuridical persons which posses the nationality of State Parties or effectively controtlied by

them or their nationals. '*

47. In view of the above and given the broad nature and scope of the Council powers and
lunctions envisaped in Part XI of the Convention and the 1994 Agreement to:

...exercise such control aver activities in the Area as is necessary for the purpose of
securing compliance with the relevant provisions of [Part XI] end the Anncxes
relating thereto, and the rules, regulations and procedures of the Authority and the
[approved] plans of work.™

48. And whereas the questions referred to the Chamber by the Council in accordance with
Decision ISBA/16/C/13, reler precisely to the nature and scope of responsibilities and
obligations of States sponsoring persons and entities with respect to activitics in the
International Seabed Arca, which are closely connccted to the scope of the Council’s
functions in light of its regulatory and supervisory control over activities in the Area.

49_ 11 follows that the questions posed by the Council in order to obtain an advisory opinion,
arise within the scope of its activities within thc meaning of Article 191 of the
Convention,

II. The Chamber shall exercise its advisory powers and functions as provided for in Pan
XI. Section 5, of UNCLOS and the Statute of the Interpationsl Tribunal for the Law of
the Sea

50. Article 191 of the Convention clearly stipulates that “[tJhe Scabed Dispuies Chamber
shall give advisory opinions at the request ol the....Council.”

51. Accordingly. by using the verbs “shall give”. it scoms beyond doubt that, to the extent
that the pre-conditions of Article 191 are met. that the Chamber has the duty to render the
opinion requested cither by the Authority’s Assembly or Council. As stated in the above
paragraphs, such pre-conditions were mct in the present request, since the request was
formulated by a compelent organ lo do so and it also referred to legal questions arising
within the scope of its activities.

1* Sor Amscle 139 (1) and (2) of the Conventson.
® article 13}4) of the Convention,

13
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52.'The Chamber's duty to render am advisory opimion may be contrasted with the
discretionary power of the Intemational Coun of Juslice to exercise its advisory
jurisdiction. In that regard, “[t]he fact that the Count has jurisdiction does not mean,
however, that it is obliged to exercise it.™""

53. With regards to the advisory function of the IC), the Court has further stated that:

The Court has recalled many times in the past that Article 65, paragraph 1, of its
Statute, which provides that “The Court may give an advisory opinion...” should be
interpreted to mean that the Court has a discretionary power 1o decline to give an
advisory opinion even if the conditions of jurisdiction are met."

54, However, as slated above, the Seabed Disputes Chamber of the Intemational Tribunal for
the Law: of the Sea has no room for such a discretionary margin. The ordinary meaning to
be given to the terms of Articte 191 in their context and in light of its object and purpose
Article 31(1} of the 1969 Vienna Convention on the Law of Tresties' reveals the
imperative nature of that provision, For the Chamber, the duty is absolute.”

5%, However, it has boen argued that “imperative language of [A]nicle 191...does not prevent
the Chamber from giving as its opinion thal the question asked is not a legal question
arising within the scope of the activities of the requesting organ.™”'

56. In the present request, it is clear that all the conditions put forward in Anicle [91 are met.
Conscquently the Chamber is bound to give answers 1o the questions posed by the
Council.

57. Furlhermore, by rendcering the advisory opmiun requested by the Council, the Chamber is

Y Aceordarce Wi Iniemational Law of thy Uniforeral Declaration of Independence in Respeci of Kosavo.
2040, 22 July 2010, p.13, porn.29, hitprwww ici=viporg/docket/tiles 141/ 5987 plf}.

" Legui Consaquences of the Canvtruction of u Wall in the Occupted Palextiniam Territory, Advisary Opinfon.
ICJ Reports 2004 1), p.156, pars.44.

™ Afticke 31{1) of the 196Y Vienna Convention on the Law of Treaties, adopicd the 23 May 1969, {nited
Nations Tremty Series, vol. 1155, p. 331

¥ Nandan, Satya N. (et af ) United Nazlont Comarion of the Lone of the Sva 1952 A Commeniwry, Volume V1,
The HugpaeLondonSew York, 2002, p. &84, pora, 1917 (2).

} b

14
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asked to panticipate in the Conventions architecture. ™

58. Morcover, as mentioned previously in the Introduction of the present Statement, by
answering the questions, the Chamber will alse pay an important service o State Parties
and the intemnational community to the extent that it will also guide the general conduct of
States in relation to the Arce which shall be in accordance with provisions of Part XI of
the Convention, the principles embodied in the Charter of the Uniled Nations and other
rules of intemational law in the interests of maintaining peace and security and promoting
intemational co-operation and mutual understanding.”

2 aThe [IC)) is. mindful of the oot thas ils anywer [ 2 request for an advisory opinlun ‘represents it
participation in the activitiey of the [United Nations]” Imerpretation af Peare Trealiex with Sulgaric, Hungury
and Romerua First Phave, Advisary Opinian [0S Reports FO30). p.71: Legud Conseguences of the Constraciion
of @ Wall in the Occupied Palestinian Jerritory. Advisory Qpinton ICJ Reports 2004 /), p 136, paradd;
Accordame with Infernationa! Law of the Unitateral Declaratian of Independence in Respect of Kesovoe, 2110,
23 July 2010, p.13, para 30, hitps'ivwaw icj-eijorg/docket/files'] 4 | () $9%7, pdf)

2 anicle 138 of the Convention,

15
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Chapter 2: Respoasibilities and obligations of States sponsoring persons and entitles
with respect to the activities in the Area: the questions

L. Introdwelory remarks

59. As mentioned in paragraph 17 of the Introduction of the present Writlen Statement, the

61.

62.

advisory opinion which the Chamber is asked to give needs 1o be placed against a wide
context. Such context refers to the legal framework within which the Chamber needs w
answer the queslions. The three questions posed by the Council, refer expressly (o the
Convention as whole, its relevant Annexes, and the 1994 Agreement. As part of that legal
frumework and although, not cxpressly mentioned in the three questions, it is also
relevant to take due account of the 2000 Regulations on Prospecting &nd Exploration for
Polymetallic Nodules in the Arca(*Regulations for Polymetallic Nodules), and the 2010
Regulations on Prospecting and Explomtion for Polymetllic Sulphides in the Arca
(“Regulations lor Polymetallic Suphides™).

. At the time of the ncgotiations of Decision ISBA/IG/C/13. Mexico, as a8 member of the

Counkil, introduced amendments to the drafl by adding to the first question the terms
*....in accordance with the Convention, in particular Part XI..." What Mexico had in
mind was to broaden the scope of the questions to be forwarded to the Chamber. In
particular, as staled in paragraph 13 of the Inirduction of the present Written Statement,
Mexico is convinced that Pant Xl of the Convention relating o the protection and
preservation of the marine environment is highly relevant when considering (he nature
and scope of the responsibilities and obligations of Stales sponsoring persons and entities
with respect to activitics in the International Seabed Arca

Furthermore. Mexico believes that three questions posed by the Council are closely
interrelated and, hence, they need to be looked at from that broad perspective,

In addition, the answers 1o the questions need o take fully in sccount that there is a set of
fundamental principles goveming the Area and the development of its resources,
including the policies relating to activities therein.* Anticle 155(2) of the Convention
appears to provide a list of the core principles which govem the regime of Part X1

H Sec anicle 150 of the Convention and article &{3%¢) of Annex J11.
2 Antiele 155(2) resds as follous *The Review Conferencs shall chayrs the maimenance of the principle of the

common heritage of mankind, the international regime designed 0 gnsure equitable exphoitation of the resowrces

16
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63. In that regard, it is important to recal) the principle referring to the Arca and its resources,
a5 the common heritage of mankind,® and the one prescribing that the aclivities carried
in the Arca shall be undertaken for the benefit of mankind as a whole.*

64. In light of the above. the present document will refer, in general terms, to key issues, in
Mexico’s view, which arise under question one posed by the Council, in particulsr to
issues connected with the protection and prescrvation of the marine environment, lizbility,
and the prevention of monopolization of activitics in the Arca,

&5, Mexico attaches special importance 10 the issue of protection and prestrvation of the
marine environment, including the marine biodiversity of the Intemational Seabed Area.
Such issues have been constantly raised by Mexico nol only in the context of the
Authority bul also in the mamework of the General Assembly of the United Nations,
including in the ambit of the Ad Iloc Open- ended Informal Working Group 10 study
issues relating to the censervation and sustainable wse of marinc biodiversity beyond
areas of national jurisdiction.

66. Mexico also considers of critical importance to ensurc that the activities in the Arca be
conducted in way $0 as to prevent their monopolization by persons ar entitics sponsorncd
by Swate Parties.

67. In addition, in Mexico’s view, the answers to the advisory opinion shall highlight the
importance of Article 142 conceming the rights and legitimate interests of coastal States.
In that regard, as noted below, it is important to take duc note of the location of the

ol the Area for the benefit of all countrics, especially the developing States, and mn Authority 1o otganize,
conduct and comtrd activities in the Area. [t shall also ensure the maintenance of the principles loid down in this
Part with regard fo the exclusion of claims or exercise of sovercignly over any part of the Arca, the rights of
Swutcs and their general condut in relalion to the Arca, and their panticipation in retivites in the Aren in
conformity with 1his Convention, the prevention of monopolization of activitics in the Area, the use of the Area
exclusively for pesceful purpoaes, economic aspects of petivilics in the Anea, maring scientific ressarch, tansfer
of technology, prolection of the marme envirpnment, proteclion of human life, rights of cuastal Suates, the legal
status of the waters superjsoont W the Arca and that of the air space above thode watcrd and acoommsodation
between aclivities in the Area and other activitles in the marine envaronment™ See also Nandan, Sarva N.. Op
e pI2L,

# Adticle 136.0f the Convention.

T Anticle 140 of the Canvention,
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polymetallic nodule deposiis in the Clarion-Clipperton Fracture Zone of the Pacific
Ceean, and its proximity 1o marine areas under national jurisdiction.

Al the opening of the hearing, the forthcoming 14 September 2010, Mexico plans to meke,
in the context of ils oral statement, additional and more detailed comments in connection
with the issues mentioned in the preceding paragraphs, as well as its vicws and comments
conceming questions two und three posed by the Council.

II. Question one

What are the legal responsibilities and obligations of States Parties to the Convention
with respect fo the sponsorship of activities in the Area in accordance with the
Convention, in particular Pars X1, and the 1994 Agreement relaiing fo the
Implemeniation of Part XT of the United Nations Convension on the Law of the Sea of 10
December 19827

To answer the question. as a first step it seems necessary to determine the meaning of the
word “responsibilities™ within the framework of the 1982 Convention on the Law of the
Sea. in particular Part X1, As a second step. it seems appropriate o atternpt to identity the
relevant responsibilities and obligations of State Parties conceming the pratection and
preservation of the maring cnvironment and the prevention of monopolization of activities
in the Arca in accordance with Part X1 and Anncx 101 of the Convention as well as the
1994 Agrcement. Thirdly, it scems adequate to further identify such responsibilitics and
obligations in accordance with the Convention, in particular in Part X1t (Protection ad
Preservation of the Marine Environment}.

A The use of the tenn “responsibilities”

Article 139 of the Convention refers cxplicitly to the “responsibility™ of State Parties to
¢nsure compliance, However, it does refer also to the issuc of “liability for damage.”

At first sight, the term “responsibilitics” might be thought to refer to the issuc of State
responsibility for intemationally wrongful acts, i.c. a breach of intemational law.™
However, on a close Jook 1o the entirety of Article 139, reveals that this provision
addresses two different issues. On the one hand, paragraph 1 of that Article deals with the

T koe e Commentary 10 Arvcle | of the Iatermational Law Commissian Articles an Resporsibility of States

for Intermationally Wrongful Acts As36/10.
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responsibility to ensure compliance; and on the other, paragraph 2, touches upon the
question of liability for damage,

72. Therefore, it scems that the question reflected in Article 13%2) is more closely linked wo
the realm of responsibility for intemally wiongful acts. In other words, damage caused by
the lailure of the Swate Party to camry out its responsibilities, constitutes a breach of the
Convenlion entailing State lability, to use the term referred to in the text of the

Convention and its Annex 1l

I??

73. The term “responsibility” in the text of Anicle 139 read together in the context of the 1ext
of the Convention and Annex 111, reveals its inconsistent use. For instance:

ii)

iii)

Although not relevant to the questions posed by the Council, due to iis
non-application to matiers relaling to the Intemational Seabed Area, Asticle
31 ol the Convention provides however an example of the inconsistent use of
the term “responsibility.” That provision nefers to the international
responsibility of the flag state of a warship or other governmental ship
operated for non-commercial purposes for any loss of demage to the Coastal
State concerning passage through the {erritorial sca,

By conmast, Article 233(1} in relation to the protection and preservation of
the marine environment, introdweces in its text both terms “responsibility” and
“liability.” It scems that the issuc of responsibility refers to the question of
the duty of the State Pary to fulfill its intemational cbligations concerning
the protection and preservation of the environment. However, paragraph 3
refers to the “further development of international law relating to
responsibility and liability for the assessment of and compensation for
damage.”

A similar situation arises from the text of Article 263(1), which indicates that
States shall be responsible for etsuring thal marine scientific research is
conducted in accordance with the Convention. But paragraphs 2 and 3 of that
provision resort back to the notions of responsibility and liability for breach
of the Convention and for damage caused by the pollution 1o the marine
environment.

* Sec Anicle 22 of Annex 111
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iv}  To make matters more confusing in Part XVI  General Provisions- Anicle
304 refers to all the provisions in the Convention conceming *responsibility™
and “lLability for damage™. By adding the reference ar the end of the
peragraph “without prejudice to the application of cxisting rules and the
development of funher rules regarding responsibility and liability under
inlcmational law™ it seems that Article 304 is more closely connected to
questions arising out from Stale responsibility for intemationally wrongful
acts.

¥) Article 4 {4) Annex 1l of the Convention. introduces the the notion of
“responsibility” by stipulating that “[tjhe Sponsoring Statc or States shall,
pursuant to Article 139, have the responsibitity 1o ensure, within their logal
systems, that a contactor so sponsored shall carry out ectivities in the Arca in
conformiry with the terms of the conmact and its obligations under [the)
Convention.™ However, that provision also includes a reference to “liability
for damage.”

vi)  In addition, Article 22 of Annex 01, entitled “Responsibility introduces both
terms “responsibility™ and “lability” as follows: “[tJhe contractor shall
have responsibility or liability for any damage arising out of wrongful acts in
the ¢conduct of its operations.” In the same line, Section 16.1 of the Standard
Clauses for Exploration Contract contained in Annex 4 of both Regulations
for Polymetallic Nodules and for Polymetallic Sulphides,* includes
references to “responsibility™ and “liability.”

74. To sum up, it might be submitted that the term responsibility within the context of the
Convention has g dual utilizilion. Sometimes is used in the conteat of the duties and
obligations of States to ensure compliance with the provisions of the Convention. And
sometimes is linked to the words “liability for damage” for failure of the State to carry cut
its responsibilities under the Convention. The latter situation is more clostly associated
with State responsibility for internationally wrongful acts.

75. Accordingly, it seems that Amicles 139(1), 235(1), 263(1), and partially Article 4(4) of
Annex 1IE, arc related to the use of the term as “duties™ or “obligations™. While Articles

“ D¢ La Fayetle, Lovise “The Concept of Envirommental Damage in Interrational Lishility Regimes™ in
Bawmun, M. & Doyle, A. Eniraemental Damage in Inisrastional and Comparative Low. Problemy of
Definition and Veheaion pp 173177
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139%(2), 235(3), 263 (2) and (3), Anticle 304, partly Anicle 4(4) of Annex 111 and Article
22 of Annex I (in cascs where the State Party has failed to take nccessary legislative or
administrative measures in order to secure compliance {rom the sponsored person of
entity), might be more closcly related to the doctrine of State responsibility for
internationally wrongful acts.

As a result, one is left with a not so clear picture as to the exact meaning of the concept of
“responsibility™ in order 1o ascertain the scope of the question posed by the Council to the
Chamber.

Onc approach might be ta consider the interrelated natre of the three questions posed by
the Council to the Chamber. In that context, question two asks in gencral terms what is
the extent of liability of a State Party spansoring persons and entities? Consequently, one
might feel inclined to assume thal, for the purposcs of question one, the intention af the
Council was te refer to the term “responsibilities™ as “duties or obligalions.™

IHowever, that does ol resoive completely the problem since it will render superfluous
the use of the term “obligations™ within the meaning of question one posed by the
Council. In order to give effcct to the expression “'obligations”, a possible way out might
be to consider the scope of the term “responsibifities” within the limited notion of “the
duty to cnsure that aclivities in the Area are carricd in conformity with the Convention
and the 1994 Agreement”, as refereed 1o in Aticle 139(1).

B. The responsibilities and obligations of State Parti¢s concerning the protection and
preseevalion of the marine environment and the prevention of monopaolization of
activities in the Area in sccordance with Parl X1 and Annex 11l of the Convention as well
as the 1994 Agreement

79, Due 1o the control thet the Authority shall exercise over aclivitics in the Arca for the

80.

purpose of securing compliance, Pan X1 of the Convention and the 1994 Agreement
cnvisage a complex web of responsibilitics and obligations for States sponsoring
activities in the International Seabed Arca.

As referred to above, Amicle 139(1) of the Convention sets out the basic duty or

tesponsibility of State Parties 1o “ensure™ that activities in the Area undertaken by
sponsored persons or entities shall be carried out in conformity with Part XI.
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81. At first sight, it appears that term "cnsures” requires States to cxercisc a reasonable
degree of due diligence by taking & number 1o steps so as to oblige sponsored persons or
entities to act in conformity with Pan XI. In the absence of guidance in the text of
parugraph 1 as to the precise nature and scope of thaose necessary steps to conform to the
duc diligence standard, it secms thet paregraph 2 of the same provision offers some
orientation as to what is expected from the State. In that sense, it scems important to note
that a State Party will not be liable for damage caused by any failure W comply with the
obligation arising from Part XI by sponsored persons or entilies, if the Siate Parly has
taken all necessary and appropriate measures te “secure efleclive compliance™ with
Anticle 153(4) and Annex 111 Artiice 4{4),

82. Article 153 {4) refers 10 the obligation of Authority, in the exercise of ils supervisory
contral over the activitics in the Arca to “securc compliance™ witch the rclevant
provisions of Part XI and the Annexes rclating thereto, and the rules, regulations™ and
procedures of the Authority, and the approved plans of work. The assistance by State
Parties 1o the Authority with a view 10 secure complinnce is discharged by taking all
measures necessary. [t seems natural to expecl that there is a peneral obligation on the
part of State Parties to assist the Authority in the conduct of its work so as to facilitate the
performance of its powers and functions.”? The more so. when State Parties are
sponsofing persens and entities with respect to activities in the International Seabed Area.

83. Netwithstanding the above, Article 153 docs not go a long way in clarifying the nature
and scope of the measures necessery for the sponsoring Statc to duly fulfill its duty 1o

“ensure” and “secure effective compliance.”

B4. In that respect Article 4(4) of Annex 111 it seems to offer befter guidance as to meaning of
those expressions. The first sentence of Paragraph 4 reads as follows:

...The sponsoring State or States shall, pursuant to anticle 139, have the

"' The 2000 Regulations on Prospecting and Faploration for Polymetallic Nedules in the Arca and the 2010
Regulatrons un Prospecting and Exploration for Palymetadlic Sulphides in the Area.

¥ ‘This duly of asustance (o the Authority resembles ane of the prnciphes of the United Nations Charter
Article 2(3) of the Charwer supulates that “All Members shall give the United Nations every assistanoe [n any

action it wkes in accordance with the present Charter, ™
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responsibility to ensure, within their legal sysiems, that a contractor so sponsored
shall carry out activilies in the Area in conformity with the terms of its contract and
its obligations under this Convention.

85 In light of 1hc above, it appcars that it is within the domestic legal system the appropriate
context where the sponsoring State needs 1o deploy measures 5o as 10 ensurc compliance
from sponsorcd persons of entitics. The sccond part of paragraph 4. clarifies even more
the kind of measures that need to be taken within the national legal system:

...AA sponsoring Stalc shall not, however, be liable for damage caused by any [ailure
of a conlractor sponsored by it to comply with its obligations if that State Party has
adopied laws and regulations and taken administrative measurcs which are, within
the framework of its legal system, reasonably appropriate for securing compliance
by persons under its jurisdiction.

86. Therefore, it scoms that the manner in which the State Panly discharges its duty or
responsibillty to ensure and sceure effective complisnce from its sponsored persons and
entities is by enacting laws and regulations and take in pamallel administrative measures,
which must be “reasonably appropriatc™ for sccuring compliance.

87. It is submitted that the terms “reasonably appropriaic™ need to be understood against an
evolving context according to the level of scientific and technical knowledge of what is
reasonably appropriate according 1o the circumstances. As part of that context it is also
crucial 1o conskder ~as will be discussed below- the content of laws and rules relating the
protection and preservation of the marine environment and the evolving nature of the
emerging principles of intemationsl cnvironmental law, like the precautionary principle.
In that sense, it is important 10 note that under Section 27.1, conceming applicable law, of
the Standard Clauses for Exploration Contract contained in Annex 4 of both Repulations
for Polymetallic Nodules and for Polymetallic Sulphides, exploration contracts shall be
govermned also by those other rules of intcrmational law nof incompatible with the
Convention,

88, Finally, it is important to nolc that under Regulation 11 of both set of Regulations, any
centificate of sponsorship for the approval of plans of work for exploration in the Area
shall contain a declaration that the sponsoring State assumes “responsibility” in
accordance with Articles 139, 153(4) and 44} of Annex III. [n light of the explanation
given in the preceding pararaphs, it seems Lhat this requirement is satisfied if proved that
the State has adopted, in the process to adopt or willing 1o adopt the necessary legislation
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and administrative measures in onder to securc compliance.

As to the “obligations™ in accordance with Part XI and the 1994 Agreement. ask by
question one 10 the chamber, States have a wide variety of obligations that thcy need to
comply when sponsoring persons and entities for aclivilies in the Area in conformity with
Article 153{2)(b) of the Convention. In particular, activitics in the Area sre governed by
peinciples set oul in Section 2 of Part Xi of the Convention. Notwithstanding that the
present Statement, will put an cmphasis on issues connected fo the protection and
preservation of the marine environment and the prevention of monopolization of activitics
in the Area. there are a number of additional obligations for State Parties in accordance
with Section 2 of Pant XI.

. For instance, State parties may canry out marinc scientific rescarch in the Arca provided

that they promote international cooperation by ensuring that they are developed for the
benefit of developing countries and by effeclively disseminating the results and analysis
in sccordance with Article 143 of the Convention. In addition, there are obligations
relating to the transfer sechnology in accordance with Anticle 144 and Section 3 of the
Annex of the 1994 Agrocment, inciuding the obligations of Statc parlies 1o promate
intemnational lechnical and scientific co-operation with regard to activities in the Area by
developing scientific co-operation pragrammes in marine science and technology and the
protection and preservation of the marine environment. Article 147 also prescribes the
general obligation of States 1v camry out activities in the Arca with reasonable regard for
other activities in the marine environment.

Of special importance to Mexico are the obligations of State Partics as » consequence of
the rights and legitimate interests of Coastal States in conformity with Anticle 142 duc to
the location of the polymetallic nodule deposits in the Clurion-Clipperion Fracture Zone
of the Pacific Ocean. Given its proximity to marinc areas under national jurisdiction, due
account should be take to the rights of the coasta) States to take such necessary measures
10 protect and preserve the marine environment consistent with Pant XII, including those
1o prevent damage to marine biodiversity and related ecosystems from pollution caused
by activities in the Area. In this respect, the cosstal Statc has a wide discretion as to the
scope of the measures to be introduced for the protection and preservation of rare or
fragile ccosysiems. provided that they are consistent with Part XII.

The laticr issue, bring us to one of the main focus of this section of Mexico's Sutement:
the protection and preservation of the marinc environment in accordance with Part XI.

A
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1. Obligations to prolect and preserve the marine environment in accordance with Part Xi

93. Part X1 has speeific references to obligations of the Authority and State Parties to protec
and preserve the marine environment. These obligations, as will be described below, need
to be read together with the obligations of States consistent with the obligations found in
Part X11 of the Convention.

94, Article 145 prescribes the obligation to take noccssary measures in accordance with the
Convention with respect to activitics in the Arca to ensure cffective protection for the
marine environment from harmful effects which may arisc form such activities. To that
end. the Authority shall adopt appropriate rules, regulations and procedurcs for the
prevention, reduction and control of pollution, the protection and conservation of the
natural resources of the Area and the prevention of damage to the flora and fauna of the
marinc cnvironment. These references include. in contempurary lerms, the biodiversity of
the deep sea beyond limits of national jurisdiction.

95, Apan from having e¢ffective legislation and administrative measures in that regard, State
have the “obligation” to ensurc that sponsorsd persons and entities comply with a number
of environmental requirements in order 1o conclude contracts with the Authority for
exploration of the resources of the Area In this connection, the Rcgulations for
Polymetallic Nodules and the Regulations for Polymeallic Sulphides contain a varicty of
abligations to that effeet.

96. From the outset, it is nowworthy to recognize that the broad definition on “marine
environment™ found in common Regulation 1{3)c) of both sets of Regulations. This boad
definition is not found in the Convention and could be considered a nommative
development if compared with Anticle 1{1)}4) of the Convention which defines vnly
“pollution of the marin¢ environment.™

97, In conformity with both sets ol Regulations there are a number of important obligations
for State Parties sponsoring persons and enlities wilh respect 1o activitics in the Arca:

i) Regulation 2(2) of the Regulations for Polymetallic Nodules forbids
prospecting if substantial evidence indicates the risk of serious harm to the
marine environment. Ahhough not expressly mentioned. this may be
considered as an implicit reference to the precautionary principle. This is
confinmmed by looking at the Lext of reguistion 2(2) of the Regulations for
Polymetallic Sulphides, which. by contrust, expressty mentioned the
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precautionary principle as reflected in Principle 15 of the Rio Declaration.

Equally in both sets of Regulations, it is forbidden to prospect in an arca
which the Council has disapproved for explotation because of the risk of

serious harm to the environment. >

Regulation 5 of the Regulations fur Polymetallic Sulphides introduces
detailed obligations to take measures 1o protect and preserve the marine
environment during prospecting. 1t seems that sponsored persons and entitics
need to take such measures on the basis of the national legal system of the
sponsoring Statc Party,

As part of the mandatoery undertakings that need to be made by the applicant
in accordance wilh the Regulation 15(a), there is an obligation to accept as
enforceable and comply with the applicable obligations created by the
provisions of the Convention and related rules and regulations of the
Authority, In that respect, the obligations found in the Convention concerning
the protection and preservation of the marine environmenl, including those in
Part XII constitute “applicable obligations.” This matter is also relevant for
the determination that the Legal and Technical Commission is required 1o
make as to whether a proposed plan for cxploration provides for the effective
protection of the marine cnvironment,™ including the impact to marine
biodiversity.”

Part V of the both Regulations establish a detailed regime for the protection
and preservation of the marine environment in the explorationy, by the
inclusion of such concepts as: the precautionary principle of the Rio
Declaration; the obligation of sponsoring States to cooperake with the
Authority for the establishment of “Impact reference 20mes™ and
“Prescrvation reference zones,” which may be considered as a zone with
similar features to marine protecicd area since no mining shall occur (o asses
any changes in the biodiversity of the marinc environment.™* Moreover,

* Regulshon 2(3),

¥ Repulation 244N b) of the Regulatlons for Polymetallic Nodules.

¥ Regulation 23{4)(b) of the Regulatans for Polymetallic Sulphides

" Regulwion 3I(T) of the Regulations for Polymesallic Nodules. Regulatlon 33(6) of the legulations for
Palymeatallic Suphides.

26



456

v}

RESPONSIBILITIES AND OBLIGATIONS OF STATES

Arlicke 34 of the Regulations for Polymetallic Sulphides establishes the
obligation to the sponsorcd persons or cntitics to cooperate with the
sponsoring  State and with the Authority in the cstablishment and
implementation of monitoring programmes. In addition, cmergency orders
may be issued.

Section 5 titled “Environmental Monitering™ of the Standard Clauses for
Exploration Contract contained in Annex 4 of both Regpulations for
Polymcusllic Nodules and for Polymetallic Sulphides. contain important
environmenial obligations for those wishing to conduct exploration activities
in the Arca. Significantly, 5.2 of the Regulations for Polymetallic Sulphides
clearly spells oul the obligation that prior to the commencement of
exploration activities, the Contractor shall submit to the Authority an impact
assessment of the poiential cffects on the marine cnvironment of the
proposed aclivities. A requirement which is not so clearty spelled out in the
rest of the main body of those Regulations.

2, Obligations to prevent the monopolization of activities in the Area

98. Anticle 150 () of the Convention 1o the noed that activities in the Arca be caried oul with
a view (o ensuring:

The cnhancement of opportunities for all State Parties, imespective of their social and
cconomic systems or geographical location, to participate in the development of the
resources of the Arca and the prevenrion of monopolization of aciivities in the Area
(cmphasis added)

%4 In thal respect Anticle 6(3)c} of Annex 1H is regarded 1o include an anti-monopolization
clause for the purposes of the approval of plans of work related to activities conceming
palymetallic nodules” sponsored by the Siuate Party. However, with respect to pelymetallic
sulphides there is no equivalent provision in the respective 2010 Regulations. In this regard.
by Decision ISBA/I6/C/12, in virwe of which the Council decided to approve the
Regulations for Polymetallic Sulphides. roquested also to the Legal and Technical
Commission 10 claborate, in due course, appropeiate critevia that might be used to prevent
manopolization of activitics in the Arca with respect to polymetallic sulphides.®®

¥ Soc 1584 1GC/WP. ] pars. B, 10 and L1,
¥ Sec parogroph 3 of Decision ISBAC16:CA1 2.
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100. In light of the two preceding puragraphs. Mexico considers extremely importani that the
Chamber considers the scope of the issve of prevention of monopolization of activities in the
Area within the context of the obligations of States sponsoring persons and entilies.

3. Obligations to protect and preserve the marine envirorment in accordance with Part XII

101. As mentioned, in the introduction of the prescnt Writien Stmlement, Mexico's
amendment 10 question one of Decision 1SBA/16/C/13 was incorporated in the final text
inserting a melerence 1o the Convention. That inclusion resulted in an expansion of the
question’s scope beyond Pan XI.

102, Mexico believes that the obligations concemning protection of the marine environment in
Pant X! necd to be read and interpreted together with those in Part X1I.

103. Article 192 of the Convention cxpresses the gencral obligation of States 1o protect and
preserve the marine environment. This gencral obligation extends over all marinc arcas,
including the International Seabed Arca

104. In addition and in the context of measures to prevent, reduce and controf pollution of the
marine environmenl [fom any source, Article 194(5) provides that “[t]he measures taken in
accordance with [Part X1] shall include those mecessary to protect and preserve rare of
fragile ecosysiems as well as habitat depleted, threatened or endangered species and marine
environment. This matter has been the object of particuler concern of the work of the General
Assembly of the United Nation under the apenda item on “Occans and the Law of the Sea™”

as well as the work of the Authority.”

% Sor the Preamble of General Assernbly Resoluuon ARESGL 7! “Reueroting its deep corwern ot
scrious aherse impacts on Lhe marine cavironment and biodivernsity, in partcular on vunerable marine

coosy ey, including comals, hydrothormal vents and seumounts, of certan heman sctivities ™

#© “[TIhe reistionship betwoen the measares Laken by the Authority for the protection of U marine environmem
and the commitments expressed by the inlemstlonsl commuruty trwands coberent globel measures fur the
protection of [maring] biodiversity in arcas beyond Uk linmits of nabonal Junsdction™ is calegorized by the
Authority's Secretary- General as one of e issucs which will assume grester importance in the work of the
Avthority in the near future: sec Repor! of the Secretary- General of the Internarional Seabed Avthortty wndee
Article 166, paragraph 3. of the Umited Nadony Comvwion on the Low of the Sea, para®d and 100-105
ISBA TSAS2)
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108, Anicle 209 of the Convention expressly refers to marine pollution from activities in the
Area. In paragraph 1, it scems that implicitly stipulates the obligation of State Pamies,
including those sponsoring persons and entitics to promote the re-examination from time to
time, as necessary, of rules, regulations and procedures adopled in accondance with Part XI to
prevent, reduce, and control pollution of the marine environment from activities in the Area.
With regards o the Regulations for Polymetallic Svlphides, Regulation 44 includes a
compulsory review clause fo assess five years afier the adopiion of the Regulations the
manner in which they have operated in practice, *' and consider whether, in light of
improved knowledge or technology, the Regulations are no longer adequate and, hence, in
necd for revisions.”? Additionally in accordance with Regulation 44(3), and notwithstanding
Regulation 44(2), amendments to the Regulations may be proposed and adopted. in light of
the five-year review, It scems that the revisions referred in Regulation 44(2) are not a
peecondition to propose or adopt the amendments referred 10 in Regulation 44(3).

106. The Regulations for Polymctallic Nodules arc silent on the isse of review.
Notwithsianding the laitet, il seems that by vinue of Anticle 209(1} some form of periodic
re-examination needs to take place, most likely in the context of the Authority.

107. Anticke 209(2) creates also obligations for Sates to adopt laws and regulations 1o prevenl,
reduce and contrel pollution of the marine environment form aclivities in the Area undeniaken
by vessals, installations, structures and other devices flying their flag or of their registry or
operating under authority, as the case may be. This provision applies to States sponsoring
persons and cntitics and should be rcad in conjunction with the responsibilitics and
obligations of Part X1, in panticular Articles 139, 133(4) and 4(4) of Annex 111

108. In oddition. at the end of Aricle 209(2) there is an obligation to ensure that the
requirements of such laws and regulations shall be no less effective than the intemational
rules and regulations adopted in the context of the Authority., like the both sets of Regulations
for Polymetallic Nodules and for Polymetailic Sulphides.

109. In light of the sbove and as pan of the regulatory obligations concemning the need to
adopt national law and regulations in order to prevent pollution of the marine environment
from activitics in the Area, it scems that the State Party sponsoring persons and entitics, needs

1 Regulaton 44(1),

2 Regulatn 442).
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10 introduce the requirement of an environmental impact sssessment given the content of
Section 3.2(a) of the Standard Clauses for Exploration Contract contained in Annex 4 of the
Regulations and for Polymetallic Sulphides.

110. The obligation to request a mandstory environmental impact assessment® is also
consistent with that embodicd in Article 206 of the Convention which requires States,
although in highly qualified fashion, to asscss the potential cffects of cerlain activitics likely
1o causc substantial pollution or harmful changes in the marine environment. This
requirement could also be applicd in the context of activitics relating to polymetallic nodules
and not only to sulphides. The environmental impact assessment is not only justified as
preventive measure which requires to be reflected at the national lever, but glso as an
expression of the precautionary pninciple given the lack of full scientific certainty and
knowledge as to the scale and magnitude of impacts on the ecosystems of the deep ocean. In
addition. by introducing laws and regulations on environmental impact assessments,
constitutes an adequate manner to discharge part of the obligations to take measurcs to
protect rare or fragile marinc ecosystems in conformity with Anticle 194(5) of the
Convention,

111, A further obligation 1o State Parties sponsoring persons and entities in accordance with
Article 235(2) is 10 ensuring Lhal recourse is available in their domestic legal systems for
prompl and adequate compensation or other relief in respect of damage caused by pollution
of the marine environment. This provision is also relevant for securing effective compliance
in conformity with Part X1.

Y The Mox Plamt cose (ircland v United Kingdom), [TLOS Report of Judgemnents, Advisory Gpinions and
Orders 1001,pp. 95-14% The Mox Plasi Arbitration {Ireland » Unlied Kingdam) 42 L4 (2000), pp. 1187-1199,
The 1C) has stated: “Ihe Court 1s mundful that, in the fteld of environmental protection, vigilance and prevention
are required on account of the often irreversible characier of damage 1o the environment and of the limitations
inherend in the very mechanism of reparation of this type of demage™ Gabeilove-Vagywmargs Project
tHungaryiSlovalaay Sudgmem [CJ Reports 1997 p.78, parn.14], and Separsle Opinion Judge Weeramantry,
pp.111-115.
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