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I. Introduction

This Honorable Chamber has been asked in this request for an Advisory Opinion
to address the following lhNe questions:
I. What arc the: legal responsibilities and obligations of States Parties to
the Cpnvention with respect to the sponsorship ofactivities io the Arca in
accordance with the Convention, in particular Part XJ, and the 1994
Agreemen1 relating to the Implementation of Part X1 of the United Nations
Convent.ion on the Law of the Sea of 10 December 1982?
2. What is lhe extent ofliabilil}' of a State Party f~r any failure to comply
with tho provisions of the Convention. in particular Part Xt, and the 1994
Ag,eement. by an entity whom it has sponsored under Article 153,
paragraph 2 (b), ofthe Convention?
3. What are the ncte:Ssary and appropriate measures that a sponsoring
State must talce in order to fulfil its responsibility under the Convention. in
particular Article 139 and Annex 111. and the U994 Agreement?
This request for an Advisory Opinion raises impqrtant issues, because (as
'

recognized in Article 235 of the United Nations Convention on the Law of the Sea, Dec.
10, 1982, 1833 U.N.T.S. 3,397, 211.L.M. L26I (1982)) an effective liability regime is an
essential safeguard to ensure that activities in the Area are indeed canied out for the
benefit of all of humanity, as mandated under Article 140 of the Convention. Exploitation
ofthe resoutCes ofthe deep seabed is a high-risk activity because of the difficulty of
working at great depths and because so much remains unknown about

this regjoo. The

deep seabed harl>ors unusual and diverse ecosystems which are of great interesl LO
science, and whose genetic resources may have medical or other applications.
Hydrothermal vents, which arc sc:cn as likely areas for mining, play host to a particuJarly
rich diversity ofspecies, with a hisJ? degree orendemiSm. Some theories hold that life on
car1h originated here (William Martin, John Baross, Deborah Kelley & Michael J.
2

RESPONSIBILITIES AND OBLIGATIONS OF STATES

750

Rlisscll, Hydrotlwnnal Vimt.s a11d the Origtn ofLife, 6 ATURB REvlEWi MICROBIOLOGY
805 (2008)).
Under the No-Hann Rule and the Polluter-Pays Principle (explained bdow in
Sections lV and VI), these risks must be taken into account and intemalir.ed when
deciding to undertake new activities in poorly understoocl area.,; of the marine
environment. An appropriate liability regime, as la.id out by the lntemational Law

Commission in its 2006 Principles on the Allocation of Loss in the Case of
Transboundary Hann Arising Out of Hazardous Activities, lnt'l Law Comm'n, 58th Sess.,
U.N. Do<:. A/61/10 (2006) (explained below in Section V), requires that the true costs of

new activities are internalized, so that irresponsible risk-taking is discouraged, and it is
not humanity as a whole and 011r shared environment that will foot lhc bill ifdevastating
damages l'C$Ull
The three questions posed to this Chamber require an interpretation of three
provisions of the Law of the Sea Convention -- Article 139(2), Article 153(4), and Annex
III, Article 4( 4). The authoritative UNJTEO NAn oNS co. V£NTIO, ON nm LAW OF THE
SBA 1982: A CoMMENTARY (Satya N.

Nandan, Michael Lodge & Sbabtai Rosenne eds.,

2002) (hereafter cited as COMMEf\'l'AllY) states that:
Article 139 addresses the respo.nsibility and liability ofStatc Parties and
international organizations with respect to activities in the Area
However, it does so in somewhat obscure tums which not only add little
to article 304 and other relevant provisions ofthe Convention, in particular
Ann.ex Ill, articles 4 and 22, but also croale.., unnecessary confosion.

Id., Vol.VJ. at 126 (emphasis added). This Chamber is thus requested to interpret
"obscure terms" that "create□ unnecessary confusion,, " but ilS ta.sic is guided by the
COMMENTARY,

which advises that

3
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Article 139 should be read together with article 304, which provides that
the provisions of the Conven.tioo regarding responsibilily and liabilily are
without prejudice to "tbe application of existing rules and the development
of further rules" regarding responsibility and liability under international
law.

Id., Vol. VI, at 119. Article 304 is explicit in saying that as "further rules regarding
responsibility and liability under international law" emerge, they will be applicable to
claims for compensation based on injuries and environmental degradation. The
CoMMENTARY explains ih;at the rules regarding responsibility and liability are

being

developed by the International Law Commission. Id. at 128 n. I0. In clarifying the
respo.nsibilities and obllgations of States Parties with regard to their sponsorship of
activities in the Area. the Chamber is thus instructed to examine general international law
on State responsibilityf and tbe principles lislCd by the International Law Commission,
provide an authoritative guide.
This Memorial begjns by noting that no provision of the Law of the Sea
Convention can be interpreted in isolation and that each provision must be interpreted in
lhe context of the entire Convention. The Memorial then addresses the three questions
presented to the Chamber, providing answen to Question I ~I, followed by Question 3,

and then finally by Question 2. This order has been chosen because Question 1 covers
the general obligations a State has with regard to sponsorship of activities in the Area,
including the duty to consult and cooperate with other States, to pr,cparc an environmental
impact assessment (BIA). to apply the ~lltiollll)' ap~h. and so on. Qu~tion J
deals with the specific m.-poosibility of a State to control the activities of the operators it
sponsors, including the duty oflhe sponsoring State to implement a legal framework that
·ensures prompt and effective relief against an operator whose activities cause damage to

4

752

RESPONSIBILITIES AND OBLIGATIONS OF STATES

another State, to private parties, or to the shared environment. Question 2 deals with the
residual or underlying responsibility a sponso.ring State retains for damages resulting

from the operator's activities., even iftho State has established an effective legal regime
that would have been appropriate and sufficient in normal circumstaoocs. As this
Memorial Cllplains in Section V befow, Principle 4(5) oftho International Law
CommissiGn's 2006 Principles on the Allocation of Loss in tthe Case ofTransboundary
Hann Arising Out of Hazardous Activities makes it clear that the sponsoring State must

assure that "additional financial resources are made available" in such cases. Although
the ''additional financial resouroes" may come from an industry-wide fund, or from the
International Seabed Authority, th.e obligation to assure the availability of sw:b additional
resources remains with the sponsoring State.
U, The Relennt Lanc:uaac In the Convcndon

The texts of the three sectiol!lS of the Law of the Sea Convention directly rel~rant

to the questions presented to lhe Chamber are as follows:

Article 139(2). Without prejudice to the rules of international law
and Annex Ill, article 22, damage caused by the failure of a Stale Party or
international organization to cany out its responsibilities under this Part

shall entail liability; States Parties or international o~anizations acting
tof,rether shall bearjoint and several liability. A State Party shall not
however be liable for damage caused by any failure to comply with this
Par1! by a person whom it has sponsored under article l 53, paragraph 2(b).
iftbc State Party has taken all necessary and appropriate measures to
secure effective compliance undei- mticle IS3, paragraph 4, and Annex m.
article 4, paragraph 4.

Artide 153(4). The Authority shall exercise such control over
activities in the Area as is necessary for the purpose of securing
compliance with the relevant provisions of this Part and the Annexes
relating thereto, and the rules, regu]ati011$ and prOCedures of the Authority,
and the plans of work approved in aooordaoce with paragraph 3. States
Parties shall assist the Authority by taking all measures necessary to
ensure such compliance in aca>rdancc with article 139.

s
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Annex III. Artitle 4(4). The sponsoring State or States shall,
pursuant to article 139, have the responsibility IO ensure, within .their legal
systems, that a oontracto.r so sponso.red shall carry out activities in die
Ala in conformity with the terms of its contnlCl and its obligations under
this Convention. A sponsoring State shall not. however, be liable for
damage caused by any failure of a contractor sponsored by it to comply
with its obligations if that State Party has adopted laws and Mgulations
and taken administrative measures which are, within the framework of its
legal system, reasonably appropriate for sccwing compliance by persons
under its jurisdiction.

With specific ~fc:m:nc~ to Article 139, the C0MME."1"ARY obse.rves that this language

contains "obscure terms" that «create() unnecessary confusion," and says furtha- that ·
"[n)either article 153 nor article 139 are ofassistanoe in detennining what such measures
(to ensme complianoe] might be." Vol. VI, at 126.
Article 139(2) says that a State Party sponsoring activity in the Area will meet its

responsibilities "if the State Party has taken all necessary and appropriate m ~ to
secure effective compliance under article 153, par~h 4, and Annex m, article 4,
paragraph 4." Article 1S3(4) requires the sponsoring State Party to ''assist the Authority

by taking all measures necessary to en.sure such compliance [with the Authority's rules,
regulations, and procedures) in aocordance with article 139." And Article 4(4) of Annex

m says that a sponso.rin:g State Party will have met its obligations "if that State Party has
adopted laws and regulations and taken administrative measures which arc, within the
framework of its legal system, reasonably appropriate for sccW'ing oompliancc by persons
under its jurisdiction."
Taken together, these provisions are indeed circular and confusing. Among the
questions left unresolved arc whether the: sponsoring State Party has responsibilities

related to activities on the seaOoor only, or whether its responsibilities also extend to
damage ~used by transpor1ation and processing in aid ofsuch activities, as well as
6
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mining; what steps a sponsoring State must take to establish that it has adopted laws and

regulations lhat "arc, within the rramework of its legal system, i:easonably appropriate for
securing compliance by persons under its jurisdiction"; who decides whedter the

"reasonably appropriate" standard has been met -- the sponsoring country. the
International Seabed Authority, or a tribunal; and in what circumstances a country can be
held liable for its omissions.

The obligati011S imposed on sponsoring States Parties under Articles 139, 153,

and 4(4) of Annex mmust be understood and intcxprctcd in light of the obligations
imposed by Article 194, which includes the following strong .language in 194(2):
States shall take all measures necessary to ensure that activities under
their jurisdiction or control ore so cond11cted as Mt to cause damage by

pollutio11 to other States and their environment, and that pollution arising
from incidents or activities under their jurisdiction or control docs not
spread beyond the areas where they exercise sovereign rights io ·
accordance with this Convention. (Empha&s added.)
Article 194(3) contains even stroogar language, requiring States Parties to take measures:

designed IIJ minimize to the fi,llest possible extent...(c) pollution from
Installations and devices used /11 exploration or exploitation ofthe natural
resource ofthe sea-bed and su/)sqif, rn particular measures for preventing
accidents and dealing with emergencies, ensuring the !Rlldy of opeiratious
at sea, and regulating the desiBJ!, constJuCtion, equipment, operation and
manning of su.ch installations or deviocs... (Emphasjs added.)

The COMMBNTARY states that "the responsibility of States Parties in this regard
[[ i.e., sponsoring activities in the Arca) will be discharged by taldng the measures set out

tin Anna IIL article 4, parqraph 4, which rcqwres 5P()DSOri_ng Scates to ensure, within
their legal systems, that contnctors cany out activities in the Area in conformity with the

t.erms of the contract wilh the Authority and their obligations under the ConvenJion."
Vol. VI, at 311-12 (emphasis added), This observation means that requirements imposed
·,
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upon sponsoring States in Arucle 4(4) of Annex m (''measures which are, wilhio the

framework of its legal sysl.em, reasonably appropriate for 5CCuring compliance by persons
under its jurisdiction") must be infcrprctcd to ~orporatc lb~ more s~ifie lilngu.age in
Article 194(3) •· "designed to minimize to tlut fa/lest possible extent ... poJlutiorr from

lnstallallons «11d devices used in explonuio11 or exploitation ofthe natural re.tources of

the sea.bed and subsoil."
In addition, Article 304 makes ~l clear lhat the words in Articles 139, 153, and
4(4) of Annex m must be interpreted in light of evolving international law. The

determination of the obligations imposed upon sponsoring States by these provisions thus

requi.res an examination of the principles of State responsibility, as codified by the

Intemarional Law Commission and reOected in other authoritative sowces.

m. Treaties Must 1k lntemreted u

a Whole, and Each Part of the Convention
Must Be RoooanJzed as Having Meaning,

Article 31(1) of the Vienna Convention on the LawofTreatics, May 23, 1969,
1155 U.N.T.~. 331, states that the ta:ms ofa treaty "sbalJ be interpreted... in lheir context

and in the light of its object and purpose.., and Article 3 I(2) makes clear lhat the

"context" includes the entire text oftbe: treaty "including its preamble and annexes." In ,
Diver.sum of Water from tire Meuse (N~h. v. Belg.), 1931 P.C.l.J. (set A/B) No. 70 (June

28), the Permanent Court oflntcmat.ional Justice explained that a contentious provision
of a treaty had "to be interpfeted in conjunction with the other articles. with which it
forms a complete whole." 4 WORLD COURT REPORTS 178, 194 (Wa.wngton: Carnegie

'

Endowment for International Peace, Manley 0 . Hudson ed. 1943). See also Ale.it

Glashausser, What We Musi Nei,-er Forget When It Is a 1reaty We Are Expo1mding, 73

8
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UNWERSITV OF C INCINNATI LAW REVIEW 1243, 1323 (2005) ("At the very least,
interpreters (of treaties) should look not only at the specific clause at issue, but at the

whole treaty, and at parallel documents, namely, other treaties."), This approach is
cc:rtainly applicable to the La"'. of the Sea Convention, which was negotiated as a

''package deal," and which (in Artic~e 309) does not allow States to make any
''reservalions or exceptions" upon ratification or acocssion. In answering the three posed
questions, therefore, this Honorable Chamber must be guided by the strong language in

Article 194 as well as the language in Article 304, which states explicitly that the
provisions in the C-00ventioo are $Ubject to ''the development of further rules regarding
responsibility aod liability under international law."
IV.

0 1testion 1: What are the Legal Responsibnities a.ndObUgatfom of States
wtrh Respect to Spoosonbip of Activities In the Area?
1n addition to lho c~licit responsibilities listed in lhe Law of the Sea Convention,

these obligations stem from principles of international law and customary international
law, as codified by the International Law Commission. Afl!Ong the responsibilities and
obligations that without question apply to sponsoring States Parties arc the following:

• The "No-Harm Rule" (sic urere 1110

111 allem,m

non /aedas, reflected in

Principle 21 of the Declaraiion of the United Nations Conference on the Human
Environment, Stockholm, June 16, 1972 (Stockholm Declaration) and Principle 2 of the

1992 Rio Declaration on Environment and Development). This rule holds that a State
should not use its territory, or allow its temtory to be used, in a manner detrimental to the

rights ofother States. The no-hmm rulo has been accepted as a central component of

international law. The International Court of Justice (ICJ) stated clearly in its recent
opinion in the Case Concerning Pt,Jp Mills on the Ri...er Uroguay (Argenri11a v.
9
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Uruguay), 2010 I.C.J._, 193 thit this rule .ipplies to damage to shared spaces as well
as to national territory:
The existence oftho gcncml obligation of Scates'" en.mre that activities
wilhin lheit jurisdiction and oontrol respect the environment ofother
States or ofareas beyond national corrtrol is now part of the corpus of
international law relating to the environment. (Emphasis added; citing
Legality o/Nuclear Weapons, Advisory Opinion, 1996 I.CJ . 226, 24 l-42,
1) 29.)

The rule is also reflected in Articles 194(2) and 235(1) of the Law oflhe Sea Convention,

which states that States Parties "shall be liable in aceordance with international law" if
they fail to fulfill "their intcmariooaJ obligations concerning the protection and
preservation oflhc marine environment." 1his obligation is confirmed again in Article
263(3) with regard to damages caused by marine scientific research.

• The duty to consult and cooperate. Countries engaging in activities impacting
shared spaces have prOCedural obligations to consult and cooperate ~tb other affected
countries, as was made clear in the Case Concerning Pulp Mills on the River Uruguay
(Argentina v. Un,guay), 2010 I.CJ._, 158, where the tCJ ruled that "Uruguay
breached its procedural obligations to infonn~ notify and negotiate..." See also Anicle 4
of the 2001 International Law Commission (]LC) Articles on the Prevention of
Transboundary Harm from Hazardou~ Activ.ities, lrtt'l Law Comm'n, S3d Sess., U.
Doc. A/56110 (2001), requiring States to "coopetate in g.ood faith"; Article 8, requiring
States to·notify other States of anticipated risks; and Article l 2, requiring the exchange of
infonnation.

• The duty to prepare an environmental impact assessment. In the Case
Concerning Pulp J\-fi/ls on the River Urugttay (Argentina v, Uruguay), 2010 I.CJ._, ,

10
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204, the ICJ held that the rcquircmcot to under1ake an environmental impact assessment
1

'whcrc there is a risk that lhe proposed industrial activity may have a significant adverse

impact in a ~ d a r y ~V;xf' "may now be considered a requirement under general
I

international law." The obligation to prepare environmental impact assessments is also

found in Articles 204-06 of the Law of the Sea Convention, Regulation 18(c) of the
International Seabed Authority's R,egulations on Prospecting and Exploration for
Polymetallic 'odules in the Area (July 13, 2000) (hereafter cited as Seabed Authority
Regulations), Principle 17 of the 1992 Rio Declaration. and Article 7 oflhe 2001 ILC
Articles on the Prevention ofTransboundary Hann from Hv.ardous Activities.

• The duty to ensure operator compliance. The requirement in Article 4(4) of
Anne.\ mof the Law of the Sea Convention that States Parties "adopt[) laws and
regulations and lake(] administrative measures which are, within the framework of its
legal system. reasonably appropriate for securing compliance by persons under its
jurisdiction" obligates·lhe State to enact legislation appropriate to regulate the activities it
sponsors in the Area, including by ensuring that its legal ~'Stem - or some other legal
system that victims can utilize to seek compensation •- is adequate to provide prompt and
adequate compensation for injuries. This requirement is also found in Article 209(2) of
the Law of the Sea Convention, which requires Stale$ parties to "adopt laws and
regulations to prevent, reduce and c;ontrol pollution of the marine environment from
activities in the An:a undertaken by vessels, installations, structures and other devices
tlyiog their fl~ or of their registry or operalio_g under their authority," and further
requires that these laws and regulations ..shall be no less effective than the international
rules" applicable to activities in the Area. The teq\llllCDlent that a legal system be

11
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available to provide prompt and adequate compensation is confinned in Article 235(2) of
the Convention, which requires States Parties to "ensure mat recourse is available in

accordanco with Ihm lcglil system$ for prompt and adequate compensation or other relief

in respect of damage caused by pollution oftibe marine environment by natural or
juridical persons under their jurisdiction." Article 235(3} further suggests that States
Parties s'bould establish "compulsory insurance or compensation funds" where
appropriate. Principle 6{2) of the International Law Commission's 2006 Principles on
the Allocation of Loss in the Case ofTransboundary Harm Arising Out of Hazardous
Activities ~ s that States ensure that 1 v]ictims ofiransboundruy damage should
have access to remedies in the State oforigin that are no less prompt, adequate and
effective than those available to victims that suffer damage, from the same incident,

within the territory of that State" and Principle 6(4) says further that ''States may provide
for recourse to international claims settlem.ent procedwcs that arc expeditious and

involve minimal expenses..,

....

• The duty to plan for contingencies. Artie!~ 199 oflhe Law oflhe Sea

Convention requires States Parties to "jointly develop and promote contingency plans for
responding to pollution _incidents in the marine environment,• and this obligation
certainly applies to States Parties sponsoring activities in lhe Area. See alMJ Article 16 of

the 2001 ILC Articles on the Pmrcntion ofTransbound81)." Hann from Hazardous
Activities, requiring the State of origin to "develop contingency plans for responding to
emergencies."

• n eduty to apply a prttaudonary approach. Re~ation 31(2) of the
Seabed Authority R~ ulations requires States Parties sponsoring activities in the Area to

12
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"apply a pr«autiooary approach, as rdkctcd in Principle IS of the Rio Dec:laration Lo
such activities" "(i)n order to ensure effective protection for the marine environment from

hannM ~ffcicts." Principk: 1$ slates lhlt
In order to petect the environment, the precautionary approach shall be
widely applied by States aocording to their capabilities. Where there are '
threats of serious or irreversible damage, lack of full scientific certainty
sball not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.
The prec:autionary approach talces on particular importance in the cootext of the
deep seabed, some of whose ecosystems are known to be highly vulnerable to
long-lasting or irreversible damage.
• The duty to monitor and evaluate impacts. Regulation 31(6) oftbe Seabed
Authority Regulations requires Statc:s Parties sponsoring activities in lhe Area to

"coopemte with the Authority in the establishment and implementation of programmes
for monitoring and evaluatin.g lhe impacts of deep seabed mining on the marine
environmenL" This should include the designation of no.take zones to be able to compare
lhe impact of the activity against a representative baseline.
V.

Ountlon 3: What Are the "Nttnsan and Appropriate M.ea,ures" •

SpopsoringState Must Take Under Article 139(2}?
A.

The Duty of Prevention

The primary obligation ?fa State wieh regard to activities under its jurisdiction or

control is the duty to prevent bann to others and to the shared environment. This
responsibility is explained by the International Law Commission in its 2001 Articles on
Prevention ofTransboundary Harm from Hazardous Activities, and it is supported by
Principle 2 of the Rio Declaration on Environment and Development as well as the ICJ's
13
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advisory opinion in legality oftlw 11,reot or Use ofNuclear Weapons, Advisory Opinion,
1996 I.CJ. 226, 241-42, 1f 29.

Anicles 1, 2(d), and 3 of th1; 2001 lntemational Law Com.mission's Articles on
Prevention ofTransboundary Hann from Hazardous Activities make it clear that each
State is obligated to "take all appropriate measures to prevent significant transboundary
harm or at any event to minimize the risk thereof" (Art. 3) with regard to all activities
•under the jurisdiction or control" (Art. 2(d)) oftbc State that arc "not prohibited lby
international law which involve a risk of causing significant lransboundary hann lhrough
their physical consequences" (Art. I). Th\lS, even if the acts ofa private patty cannot be
•attributed• to the State under Article 8 of lbe Slate Responsibility Articles., the State is
still obliged under Article 3 of the Hazardous Activities Articles to take "all appropriate

measures" to roioimir.c the risks ofhanns to neighboring States.
Which measures arc: necessary and appropriate will vary over time and according
t.o the circumstances of each case, thus an answer to the question posed must necessarily
ran~ at a general level. Exercising sufficient control requires an ongoing effort on lhe
part of the sponsoring State to regularly monitor the factual and legal

situation and

respond appropriately, as underlined by the International Law Commission. "The
obligation of the State of origin to take preventive or miojmiialion measures is one of
due diligence," 2001 ILC YEAR900K. Vol. II, Pt. II, at 154, which "is the degree of
ca.ctL. that is expected of a good Government," id. at 155,, and •js manifested in
reasonable efforts by a State to inform itself of factual and legal components that relate
foreseeably to a oontcmplatcd procedure and to take appropriate measures, in timcly

fashion. to ad;<frcss them." Id. at IS4. To be able do to so, the State "should possess a

14
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legal system and sufficient resources to maintain an adequate administrative apparatus to
conlrol and ~onitor the activities." Id. at 15.5.
Th~obligation of due diligenco "requires the introduction of legislation and
administrative controls applicable to public and private conduct wlrtclt are capable of

,effectively protecti11g oilier States ~ tl1e global environment, and it can be expressed as
the standard 10 be e:ipecled ofa good government." PATRICIA W. BIRNIE & ALAN E.
BOYLE, INTERNATIONAL LAw & ntE ENVIRO.'IMENT I 12 (2d ed. 2002) (emphasis added).

Xue Hanqin has written that due diligence "has been defined to mean what a responsible
government should do under normal conditions i.n a situation with its best practicable and
available means, with a view to fulfilling its international obligation," emphasizing that
"[wJhen an activity bears a significant risk: oftransboundary damage the government

mu.st take all necessary measures to prevent such damage." XUE HANQIN,
Tiv.NS80VNDARY DAMAGE h'I INTERNATIONAL LAW 163 (2003) (emphasis add.ed).

The standard of care incorporated into the duty of due diligence is ''proportional

to the degree of risk of transboundary hann in the particular instance," and wilJ be much
higher for uactivities whlch may be considered ultrahlll.ardous." 2001 ILC YEARBOOK.

Vol. 11, Pt. 11, at I 54. "{DJue diligence in ensuring safety requires a State to keep abreast

of technological changes and scientific devel.opments." Id. ''An effieient implemetttation
of the duty of prevention may well require upgrading the input of technology in the
activity as well as tbe allocation ofadequate financial and manpower resouroes with

necessary training for the management and monitoring of the activity." Id. at 155.
Exercising ongoing close oversight and oontrol over technologically complex
operations is likely to be costly. Although a Statds economic level "is one of the factors

l:S
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to be taken into account in determining whether a State has complied with its obligation
ofdue diligence[J...a State's economic level cannot be used to dispense the State from its
obligation undei- the present aJticles." Id. at 155. Developing countries will not be
cx:pect.ed lo cxerdse the same degree ofcare as a developed country, but "'vigilance,
employment ofinfrastruc:ture and monitoring of hazardous activities ...are expected." Id.
The primacy mochanism to facilitate participation of developing States in activities in the
A~ should thus not be a lowering of safety standards. R.atber, devcfopcd States and the
Authority should cooperate as necessary to ensure that developing States can fulfill their
due diligence obligations, through measures such as the transfer of technology as
contemplated by Article 144 of the Convention.
B.

The Nttd for a C iYiil Liability Framework

The 2006 ILC Principles on tile Allocation of Loss in lhe Case ofTr:ansboundary

Hann Arising Out ofHazardous Activities address the situation where the "duties ofdue
diligence under the obligationsofprevention have been fulfilled." Commentary (8) to
Principle 1, 2006 Yeaibook oflhc International Law Commission, Vol. II, Pt. 2, at 120.
They note that a sponsoring State will still be responsible tor damages resulting from
activities under its jurisdiction and explain how respon.sibility for damages should be
3Jlocated in such circumslllnees. The goals of these Principles are "(a) to ensure prompt
and adequate compensation to victims of transboundary damage; and (b) to preserve and

protect the environment in the event of transboundary damage... " Id.. Principle 3. These
go3Js are based on the No-Hann Principle (Principle 21 of the Stockholm Declaration and
Principle 2 of the Rio Declaration) as well as the Polluter-Pays Principle. "[E]quity, as
well as the polluter~pays principle, demands that the operator should not be allowed to

16
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seek out safe-havens lO eo~e in risk-bcarin,g hazardous activities without expecting to
pay for damage caused..•" 2006 [LCYEAROOOI<, Vol. n. Part 2. at 149.
"Damage" sh.ould be giv~ a b~ me!min1 in this wnlexl. Undc;r Prin~iplc 2(a) of
the lntemational Law Commission's Principles on the Allocatioo of loss in the Case of
Transboundary Harm Arising Out ofHa2.ardous Activities, the tenn covers "signific~t

damage caused to persons, property or the environment; and includes ... loss or damage
by impainncnt of the environment," "the costs of rea.,onable measures of reinstatement of
the property, or environment, including natural ~urces," and "the costs of ~nable

response measures." The aim in the~ ofdamage to the environment is stated in
Principle 3(b) to be "to pmerve and protect the environment in the event of

tran.sboundary damage, especially with respo;;:t to mitigation ofdamage to the
environment and its restoration or reinstatement.''
To avoid becoming a safe-haven for high risk activities, and to ensure the risks of

operations in the Area are properly intemali:r.ed, a SpOnSOring State must put in place an
effective regime ofcivil liability. This implies the implementation of a daims system
ba.,ed on strict or absolute liability of the operator, in which victims can obtain prompt

and adequate compensation and in which damage to the environment can be mitigated,
and its integrity can be rest~ or reinstated. These requirements are based on the
importance of internalizing the real cost of any economic activity, as reflected in the
Polluter-Pays Principle:
[T]he principle ofensuring ''prompt and adequate" compensation by the
operator should be perceived from the perspective of achieving ••oos1
intem.alimion'', which constituted the: core, in its origins of the "polluterpays" principle. It is a principle that argues for internalizing the true
economic costs of pollution control, clean-up, and protection measures
within the costs of the operation of the activity itself. It thus attempted to
17
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cDSUro that Govcmmcmts did not distort the costs of international trade and
investment by subsidi:zing these environmental COSlS.
2006 ILC YIWtBOOK, Vol. 11, Pt. 2, at 144-45.
Pursuant to Article 235(3) of the Convention, this claims system must be linked to
funds that will ensure financial security, "such as compulsory insurance or compensation
funds,., or bonds or other finaiocial guarantees to cover claims of compc:nsatioo. This is a

critical safeguard. as is residual State liabilit)', since an operator may be thinly
capitali7.0d, Or the dam11gc may cxctied the capitalization attd resoutecS of the responsible
operator- even if it is not thinly capitalized..

VJ.

Ou,mi,on.l: Whath the Extent of the Sponsoring State's Liability?

A. Leqal Frt.mework: the Work orthe International Law Commission on
A«ountability for Transboundarry Environmental Ranni

The International Law Commission (ILC) has been dealing with accountability
for tran.sboundary harms since 1955. In 2001, the Commission adopted Articles on
Responsibility of States for International \VrongfuJ Acts, Int'I Law Cotwn'n. 53d Sess.,
U.N.Doc. A/561 IO (2001 ), as well as Artie!~ on Prevention ofTransboundary Hann
from Hazardous Activities, and in 2006 the Commission issued Principles on the
Allocation ofLoss in the Case ofTransboundary Hann Arising Out of Hazardous
Activities. Together these articles and principles provide a comprehensive approach
dcfini:ng the responsibilities of States. The 2001 Articles on State Responsibility deal
with injuries resulting from activities that violate international law nonns, whiJc the 2006
~iplcs address responsibilities and liabililies attributable to a_ Slate from injuries that
result from hazardous activities that do not violate international law. The rules flowing
18
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from the 200 I Articles on State Responsibility will be relevant if a sponsoring State Party
fails to meet its duties, discussed above, related to control and monitoring and fails to
provide an appropriate legal regime, but even if a sponsoring State Party complies with
these obligations it may still be liable for injuries under the 2006 Principles if hazardous
activities under its jurisdiction cause iajurics to otha- States or to shared cnvironmcnta1

resowces.
B. Residual Liability of tht Spoosor'lilj Stille

The sponsoring State retains the residual or underlying liability for damage co
victims who suffer injwy as well as for damage to the environment, including lhe duty to

ensure that additional financial rcsoUfQCS arc made available as necessary, The
provisions oftbe Law of the Sea Convention arc designed to impose primary

re$p0ns:ibility and liability on the operator, but the sponsoring State retains residua] strict ·
liability in cases or devaslating damages that the operator is not able to cover, and which
is not covered by an industry-wide mechanism. Althollgh developing countries are
encouraged to participate in activities in the Area, they must participate i~ establishing

industry-wide schemes to deal with catastrophic incidents, and also retain this residual
liability, regardless of their economic status.
Articles 4(4) and 22 of Annex III "make it clear that the contractor is, prlma fade,
liable for damage." Co~,tMENT~Y, Vol. VI, at 127. This approach is consistent with
many rcoent environmental oonvcntions, whicli put the, primary responsibility on the

polluter, rather than on the Slate. "State responsibility under article 139 would only arise
if the State Party had failed to take all 'necessary and appropriate mcasun:s' to secure

effective compliance." Id. "This implies some nc~ibilily in the type of measures, and
19
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docs not necessarily roquiro sponsoring States to take enforcement action against
contractors, bm it does clearly reqrtire some actw11 to be 1ake11 by rhe sponsoring Stale."

Id. (emphasis added).
The International Law Commission addressed the n:lationship between the State
and the OpCrat<>r in its 2006 Principles on the Allocation of Loss in the Case of
Transboundary Harm Arising Out ofHv.ardous Activities, seeki.ng to ensure tbat victims
would receive compensation for injuries from hazardous activities and that damage to the
environment is mitigated, and also that environmemal values are restored or reinstated,
even if" fault'' or "wrong" cannot be established. Principle 4(1) states that "[e]ach State

should take all necessary measures to ensure that prompt and adequate compensation is

available for victims of transboundary damage caused by hazardous activitics'!ocated

within ilS territory or otherwise under its jurisdiction or conlrol" (emphasis added). This
Language is similar to the language in Article 139(2) wbjch requires "all necessary and

appropriate measures to secure effective compliance" (emphasis added).
Allhough Principle 4 bases compensation on operator-bMed civil liability, it
recognizes a continuing role for the sponsoring State to make sure that the operator will

in fact be able to compensate victims, or to mitigate, restore or reinstate damage to the
environment. Principle 4(1) confinns that the State has the primary responsibility to
ensure that victims receive prompt and adequate compensation, and 4(2) states that these
measures should include the imposition of liability on the operator or, where appropriate.
other pecsons Qr entities, and says Chat they should not bo requiml to establish "proof of
fault." Principle 4(3) mandates that the S~tc must require the operator and qther relevant
entities "to establish and mruntaio financial security $Uch as i~rance, bonds or other

20
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financial guarantees to cover claims ofcompensation" and 4(4) adds that "[i]o
appropriate ea~ these measures should include the rcquircmcot for the establishment of
industry-wide funds l\t the national level." Critically, Principle 4(5) confirms that the
State r-c:mains ultimately responsible, stating thal "[i]n the event that lhe measures under

the preceding paragrapbs m insufficient to provide adequate compensation, the Stole of
origi.11 should a/.sQ ensure that additional financial resources ore made available"
(emphasis added). This provision makes it clear that even if the State bas taken all

necessary and appropriate to secure operator compliance, the responsibility for damage
does not end with the operator, but ultimately Lies with the sponsoring State.
Attributing strict liability to States for hazardous activities under their conlrol
which cause damage to other States or the common heritage is not a new c<>ncepl, but is

ono firmly rootod in intQllatiomd law treati~ and d~isioa.s. Xue Hanqin (recently
nominated by China lo be a judge on the International Court of Justice) has explained that
"strict liability is not a recent legal development for tortious injury, nor is it
uncommon... [S)trict liability in o.ne fonn or another is imposed in many legal systems
for damage caused by (hazardous] activity." XUE HANQIN, 'l'RANSBOUNDARY DAMAGE r
INT£RNATIONAL LA.w 299-300 (2003). Amo.ng the treaties that impose absolute or strict

liability on States for injuries resulting from hazardous activities, without regard lo fault

or wrongful intent, are the Convention on International Liability for Damage Caused by
Space Objects, art. Il, March 29, 1972, 961 U.N.T.S. 187 (..A laum:hing State w.11 be
absolutely liable to JJ6Y compensation ca\lSed by its space obj0Ct. .• "); the 1969

Intcmatiooal Convcntfon on Civil Liability for Oil Pollution Damage (CLC), as ameoded
by its Protocol of 1992 (strict liability); the Paris Convention on ThirciParty Liability in
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the Field of udcar Energy, July 29, 1960, 956 tJ.1 .1'.S. 263; the Vienna Convention on
Civil Liability for Nuclear Damage, May 21, 1%3, 1063 U.N.T.S. 26S, 2 J.L.M. 727; and
the Convention Relating lO Civil Liability in the Field of Maritime Carriage of Nuclear

Materials, Dec. 17, 1971, 974 U.N.T.S. 255.
The importance of the residual liability of the sponsoring Stal~, as w~I as the
potential for damage to the environment from activities in the deep ocean. has been
underlined by the BP/Deepwater-Horizoo OulfOil explosion on April 20, 2010;which
led to a devastating oil spill causing damages estimated to e.,ceed US$37 billion. This
incident has reconfumcd that activities in the deep ocean can have enormous
consequences, sb:etc,hing the ability of even the world's fourth-largest company to pay.
The meaning of the language in Article 139(2) that "damage caused by aoy failure
lO comply with this Part by a person whom it has sponsored under article

153, paragraph

2(b), if the Stale Party has taken all necessary and appropriate measures to secure
effective compliance under article 153, paragraph 4, and Annex m, article 4, paragraph
4" must therefore be detennined by understanding this. context and recalling Article
235(1) of the Convention, which unequivocally provides tbal:
States are responsible for the fulfilment of their international
obligations coneerniJlg the protection and preservation of the marine
cnvironmcnL They shall be- liable in accordance with international law.

The ''necessary and appropriate measures to secure effective compliance" required by the
S<X:ond sentcn9C of Article 139(2) tbllS requires the sponsorin& State to havo Cffllblishcd
through its legal system a liability regime that meets the standards of Principle 4 of the
ILC's 2006 Principles on the Allocation of Loss in the Case ofTransboundary Hann
ArisiJlg Out of Hazardous Activities, and that includes the obligation in 4(5) to "ensure
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that additionaJ financial ~ e s are made available" to cover all environmcntnl
damage. As the 20IOGulf Oil Spill has reminded us so dramatically, catastrophic events
and devastating damage can and do occur, and may occur whether or not efforts arc taken

to follow best practices. Article 139(2) cannot be read to eliminate the applicability of
Article l94(2),{3) and Article 235( I) of the Convention. Tho duty of sponsoring States
under Article 4(4) of Annex m to adopt ''administrative m~urcs...reasonably
appropriate for scc-uri.ng QOmplianoc by persons within its jurisdiction" must include
(under Principle 4(S) of the lnlcmational Law Commission's 2006 Principles on the
Allocation of Loss in the Case ofTransboundary Hann Arising Out of Hazardous
Activities) measw-es to ensure that "additional futanciaJ resources are made available" if
a catastrophic accident causing devastating damage does occur.
Principle 4(5) thus makes it clear that residual liability is not capped for States,
even developing States. Such a Limit would merely·shift the burden from one
disadvantaged group to another (the victims ofthe harm or th-c shanxl marine
environment). Because of the importance of internalizing the real cost of activities in the
Arca und'CJ" the PollutCI" h)'ll Principle, S ~ :.poW10ring activities in the Area. must

participate in the establishment or fuoding mechanisms IO deal with all possible hannful
effects, as suggested in Article 235(3), either through an industry-wide financial program
or through the establishment of a fund by the International Seabed Authority.

c.

·Liability Covm All Harm Connected to Activities in the Atta •
Q.ndudlng Transportation and Processing)
The provisions of Part XII of the Law of the Sea Convention, particularly the

language in Article 194, make it clear that the SpOnsoring State would have responsibility
ll
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and residual liability for injuri~ suffett.d by victims as well as for damage to the marine
environment itself resulting not only from the extraction of minerals from the Area, but

also from transportation and processing associated with the same operation.

vu. Conclu!liODI
By examining the recent work of the International Law Commission, as we are

instructed to do by Article 304 of the Law of the Sea Convention and b)•the
CoMMEl\"l'ARY, additional principlc:S c:n\ctge, which together with those listed in Section

IV above, allow this bonorable Chamber to provide a comprehensive interpretation of the
obligations on States Parties sponsoring activities in tihe Area:
• A State Party sponso.ring activities in the Arica is required to exercise due
(iiligence over the activities by enacting detailed legislation and regulations to govern the
activities, by monitoring lhe activities vigilantly, and by providing a claims system in
which victims can seek compensation with~ establishing fault, eith.er through the courts
of the State Party or through an international tribunal. The legislative enactments of the
sponsoring State Party must incorporate international standards and must include

rcquin,mcnts that the operator mainlain adequate financial security to compensate
potential victims. These requirements apply to developing as well as to developed States.
• Victims ofhaurdous activities conducted in the Area are entitled to prompt and
adequate compensation, and damage to the environment must be mitigated, or the
environment must be restored or reinstated without regard to whether any violations of
intemalional law occurred.
• Responsibility for damage docs not cod with the operator, but ullimately lies
with the sponsoring State. The sponsoring State Party has the duty lO ensure lhat victims
24
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indeed receive compensation and that loss or damage to the environment is rc:spomkd to,
lf the legislative scheme and the resources ofdle operator prove to be inadequate, the

sponsorins State must provide "additional financial reso~•. State Parties can take
steps Lo meet this obligation by participating in the establishment of a comprehensive and
adequately-funded industry-wide mechanism (possibly through the International Seabed
Authority) that ensures complete payments to victims and for harms IO the marine
environment, but if such a mechanism fails tO provide adequate compensation the
sponsoring State retains the W)derlying re$ponsibility to ensure that victims are

compensated for the damages they suffer or that damage to the environment is remedied,
· or that the environment is restored or reinstated, and that other reasonable response
measures are carried out Thin capitalization or damage exceeding the n:sourccs of the
sponsored entity or backup insurance or fund should not leave the victims or the
environment to shoulder the consequences of activities in the ~
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