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REQUEST FOR PROVISIONAL MEASURES

STATEMENT OF CASE OF IRELAND

I.  On 25 QOctober 2001 Ircland instiluted arbitration procecdings against the United
Kingdom, pursuant to Arnticlc 287 of the 1982 United Nations Convention on the Law
of the Seca {"LOSC"), in respect of the dispute conceming the authorisation and
opcration of the MOX plant at Sellaficld. Together with that document Ireland
iransmittcd to the United Kingdom a Request for Provisional Measures. Those
documents are sct oui at Annex 1. The proceedings will be heard by an arbitral iribunal
constituted under LOSC Annex VII (*the Annex VIl (mbunal™), Ircland stated that if,
within 14 days of the institation of the arbitration proceedings, the United Kingdom
deeclined to take the measures requestsd by Ireland, namely to suspend the
authorisatton of the MOX plant and to stop intemational movements of radioactive
materials associaled with the MOX plant, then Ireland would submit the request for
Provisional Mcasurcs to the [ntemational Tribunal for the Law of The Sea {pursuant to
Article 290(5) of LOSC). As the United Kingdom has not tazkcn the measures
requested, on 9 November 2001 lreland has submitted this Request for Provisional
Measures (o the [ntemational Tribunal, which sets forth the information necessary to

satisfy the requirements of Arlicle 89 of the Rules of the Internationai Tribunal.

2. In accordanee with Article 290 of the LOSC in order for the provisional
measures requested to be prescribed. or such other provisional measures as the
Intemational Tribunai considers appropriate, the Intcrmational Tribunal must be

satistied that:

(i) the provisional measurcs are required either to preserve Ireland’s
rights under LOSC or to prevent serious harm to the marine

cnvironpment; and

(2) that prima jacie the arbitral tribunal to be constituted would have

jurisdiction over the dispute; and
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(3} that the urgency of the situation requires provisional measures to be

preseribed.

Ireland submits that in this case each of the three conditions is satisfied and that
the Jnternational Tribunal should prescribe the provisional measures which have been

requested.

3. This Statement ol Case is divided into 4 Parls. Part 1 sets ont the essentia)
factual context relating to the decision of the United Kingdom 1o authorise the
operation of a reprocessing plant to make Mixed Oxide (MOX) fuel from plutonium
and vranium oxides, and international movements of radicactive materials associated
with the operation of the MOX plant. Part 2 identifies Ircland s rights under the LOSC
that are affected by the operation of the MOX plant and interriational movements (the
right to have the United Kingdom cooperate with it, the right to have the United
Kingdom cause a proper enviromnental impact assessment on the MOX plant and
assoeiated transports to be prepared and published, and the nght 1o ensure that the Insh
Sea will not be subject to further radioactive pollution). These rights will be
imevocably harmed by the introduction of plutonium into the MOX plant on 20
December 2001. As will be explained, this is a practically irreversible act, and it will
be referred 10 as the ‘commissioning’ of the MOX plant. Part 3 addresses the
jurisdictional basis of the arbitral tribunal, and describes how the (ribunal has prima
fucie jurisdiction. Part 4 describes the situation af urgency which now exists — in view
of the intention of the operator to commission the MOX plant on 20 December 2001 —
and explains why provisional measures are required ta preserve Ireland’s rights under

LOSC and/or to prevent scrions harm to the marine envirenment.
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PART 1:

FACTUAL BACKGROUND

4.  This Parl scts out the relevant factual background in relation to the present phase
of these procecdings. It is presented without prejudice to the more detailed exposition
which Ireland will rely upon at. the merits phase before the arbitral tribunal. The facts
are sct oui in some detail to demonstrate (a) the basis of Ireland’s concerns about the
proposcd operation of the MOX plant and internatinnal movements of radioactive
materials associated with the plant, and (b} the fact that these concerns are widely

shared by othcr States.

(4) Geographic location, Ireland's interest, and nuclear activities taking
place at Sellafield

5. The United Kingdom's decision to authorise the MOX plant at the Sellafield site
will {urther intensify nuclear activities in the coast of the Irish Sea. The Sellafteld site
is located in Cumbna, in the North East of England, on the coast of the Irish Sea. The
United Kingdem and Irefand lie on opposite sides of the Inish Sea (see Maps in Annex
2. p. 96 ef seq.). The Sellalield sitc is some 112 miles fram the Irish coast at its closest
point (at Clogher Head). The formal boundary for [ishery control purposes is the
median line between Ireland and the United Kingdom. Both States claimed a 200 mile
cxelusive fishing zone in 1977, Ireland has a special concemn [for its marine
environment, not least since a signilicant propertion ol its economy relates to f[isheries
activities in the Irish Sea, including in close proximity to the Sellafieid site aud the
areas in which international movements of plutonium and other radioactive substances
would occur. Under the relevant EU legislation, Irish lishermen may and do [ish
within 6 miles of Seilafield, Aloug the [rish coastline, southwards from Northern
[reland lie around [ifty sipmficant comrmunities, whether cities, towns or villages,
comprising a regular coastal population of some 1.5 million people {out of a total

population of 3.% million), a tevel which increases signilicantly during holiday periods.
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6. The United Kingdom Government has recognised that Ireland has a “legitimate
interest” in the activities carried out at Sellaficld, in particutar because of the potentizl
tmpacts of radioactive emissions from the Sellafield facility into the Inish Sea. In 1997,
following a planning inquiry al which Ircland presented its legal arguments, the United
Kingdom declined 10 authonise an application by NIREX (a company parly owned by
British Nuclcar Fuels plc - *BNFL’ - the operators of the proposed MOX plant) o
construct an experimental decp waste repository for the storage of nuclear waste under
the Irsh Sea. In taking that decisron, the then Secretary of State (Mr John Gummer),
“notes and agrees with the [Planning Inspector’s conclusions (IR 3C.18 10 3C.23)
regarding the concerns of the [nish Government ... and agrees that the people of
Ireland have a legitimate interest in any proposal for a repository for radioactive
wastc ncar the [fsh Sca coast. He is acutely awarc of the Govermment's
abligations to other states which are set out in various international obligations in
respect of the sea and the environment more gencrally”™ (Sce Annex 2, p.37 ef
seq.)
7. BNFL 15 responsible for most of the activities carricd out at the Sellaficld site.
BNFL is engaged in a range of commercial nuclear activities, including the
reprocessing of spent nuclear power reactor fuels and the production of MOX fuel. It
is expected to operate as a commercial entity. Sellafield is currently not a wnilitary site
and it is not engaged in military activities. The reprocessing of nuclear wasic fuel and
discharges began at Scllafield (then called Windscale) in the 1950s. In 1993 a
reprocessing facility ~ known as the MOX Demonstration Facility (MDF) — bepan
producing small quantities (8 tonnes per annum} of Mixed Oxide (MOX) fuel for Light
Water Reactors. In 1994 the Thermal Oxide Reprocessing Plant (“THORP™) began
operating, reprocessing spent nuclear fuel elcments lrom Advanced Gas Cooled
Reactors (AGR's) and Light Water Reactors (LWR's), separating plutonium and
uranium from fission products. A third reprocessing facility — the B205 Planl -
reprocesses spent fuel (fom Magnox reactors at Sellaficld. The MOX plant which is
the subject of this dispute is intended by BNFL to significantly incrcase MOX fucl
production for use in Pressunsed Water Reactors (PWR) and Boiling Water Reactors
{(BWR). It is intendcd to have a maximum output of 120 tonnes of heavy metal per
year {tHM/y}. No nuclear reactors in the United Kingdom currently use MOX and so
at present all the MOX fuel produced at this facility will be exporied. The process to
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be used at the new MOX plant is umque and, Ireland respectfully submits, constisutes

an experiment with unacceptable risks for Ireland.

8. The production and use of MOX fuel involves three stages with significant
implications for the marine emvironment, which may be briefly summarized. First,
spent reactor fuel elements, containing plutonium, unused wranium and fission

products, are transported to Seflafield, mostly by sea. Second, the spent reactor fuel is

reprocessed at THORP where uranium oxide, plutonium oxide and fission products are
separated; the plutonium, in the form of plutonjum oxide is then mixed with uranium
oxide al the MOX plant to make MOX pellets which are then placed into new fuel

rods. Third, rods are assembled into lucl asscmblies lor use in nuclear power reactors

and the fuel assemblies are transported from Scliaficld, again mostly by sea.

(Bj Impacts of nuclear activities at Sellafield on the Irish Sea

9. Routine {inlended) and aceidental discharges of artificial radionuclides into the
Irish Sea from Sellafield have occurred sincc the early 1950s. These discharges
increased significantly in the 1970s, resulting in pollution that directly affects Ireland,

including its waters.

10. There have been many independent scientific assessments of the state of the [rish
Sea which have concluded that as a resnlt of radicactive pollution from Sellaficld, the
Irish Sea is amongst the most radicactively polluted seas in the world. For example,
the Report on “Possible Toxic Effects from the Nuclear Reprocessing Plants at
Sellafield (UK) and Cap de La Hague (Franee)” (“STOA Report™) was commissioned
by the European Parliament’s Directory General for Research, under the auspices of its
Panel on Scientific and Technological Office Assessment (STOA). It was prepared by
10 independent experts and submitted to the European Parliament in August 2001, The
General Conciusions set out in the Exccutive Summary (set out Annex 2, p. 50-9)

include:

+ “Marine discharges at Sellafield bave led to significant concentrations

of radionuclides in foodstufls, sediments and biota™;
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»  “The deposition of plutonium within 20km of Scltafield attributable
to acrial emissions has been estimated at 16-280 GBq (billion
becquercls), that is two or threg times plutonium fallout from all

atmospheric nuclear weapons testing'”;

* 11 has been estimated that over 40,000 TRq (trillion beequereis) of
cagsium-137, 113,000 TBg of beta emitters and 1600 TBq ol alpha
emitters have been discharged into the Irish Sea since tie inception of
reprocessing al Scllaficld” (which means that “between 250 and 500
kilogramns of plutonium from Sellaflield is now absorbed on sediments
on the bed of the Insh Sea™);

«  “In the UK, about 90% of nuctide emissions and discharges from the
UK nuclear programme result from reprocessing activities” (at

Scilafield).

According to the STOA Reporl the reprocessing of spemt nuclear fuel at
Sellafield and at La Haguc leads to the largest man-made release of radioactivity into

the environment anywhere in the world.!

11. The STOA Rcpont confirms that nuctear reprocessing at Sellafield generates
large inventories of radioactive waste. This gives rise to a significant risk of unplanned
rcleases of radioactive materials, including in a liquid or gaseous form whieh would
posc i signilicant threat to the Irish Sea. The greatest hazard is posed by the storage of
high level radivactive waste (HLW} in liquid form. It is estimated that at least 1575
cubic metres of such waste is currently being stored at Sellafield in 21 tanks. Ireland
considers thal cwrent state of knowledge makes it diffieult to preparc accurate
evaluations of risk arising from such storage. Nevertheless, as the STOA Report
indicates, the consequences for hnman hcalth and cnvironment of an accidental
atmospheric release from the high-level radioactive waste tanks at Sellafield woold be

far greater than the consequences of the Chernobyl accident in April 1986.

1 passible Toxic Effects from the Muclear Reprocessing Plants at Sellafield (UK) and Cap de La Hague (France),
WISE-Paris, August 2001, p. 9. (Annex 2, p. 30 et seq. conlains the Execulive summary of this report.)
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12.  The impact on the marine environment of discharges from Sellaficld is {elt on the
quality of the watcrs and on marine life. Lobsters and scawceds. in particular, arc
known to concenlrale radio-isotopes. The radioaciivity can also contuminatc beaches
which would have deleterious impacts lor human health.2 Morgover, the mere threat ol
such comtamination could have potentially serious impacts on tourism, which is a very

significant pant of Ircland’s economy.

3. Ircland has expressed to the United Kingdem its cancerns about the impact of
activitics at Scliafield since the 1950s. Ireland’s concerns arc shared by many other
cuastal States which also fecl the impacis on the marine environment of discharges
from Sellatield. Most recently, on 31 October 2001 1he five member States of the
Nordic Council calied on the United Kingdom e stop isctope pollution from the
Sellafield nuclear plant. Morway and other States have called on the United Kingdom
to halt all radioactive discharges from Sellafield and close the THORP reprocessing
plant.? Norway has called for emissions from BNFL’s reprocessing facilitics to be
processed inlund and not to be discharged into the Irsh Sca;* and thc Norwegian
Minister of the Environment has written to ber United Kingdom counterpart
expressing strong regret on the decision that the MOX plant was justified. on the
grounds that:

“the new MOX plant will strengthen the commercial basis for reprocessing

activitics at Sellaficld and most likely expand the velume and prolong the life

span of these activities as well as the discharges and risks they entail. There

will also incvitably be more shipments of MOX-tuel which represcnt a
siynificant envirommental and safety risk.™

(C}  Regulatory compliance and safety issues at Sellafield

4. BNFL, which operates the various plants at Sellafield, has cxisted in jts present

form since 1971, when it was ereated out of the United Kingdom Atomic Energy

(=]

Sce The Interan Report of the Divchurges Working Group, BNFL National Sukeholders Dialuyuc, 24 February
2000. See also supra. no |

3 See Lexis, M2 PRESSWIRE Ctuber 31, 2004 ot Annex 2, p. 63,

4 See Lexis NMordic Bismess Repart Uctober 30, 7004, at Annex 2, p. 64,

See Norwegian Ictiers of 18 October 2001 and 18 August 2001, at Annex 2, p. 33 e sey.
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Authority. In 1984 BNFL bccame a separatc company, intended to operate on a
commercial basis, although the United Kingdom's Sccretary of State for Trade and
Industry and the Treasury Solicitor hold all the shares in the company.

15, There is a poor record of safety and compliance with regulatory avthorisalions at
Sellafield, with numerous examples of violations of regulalory authorisations that
continue up to the present. In October 2001 it was reported that BNFL closed its two
Sellalicld reprocessing plants because it could not reduce production of liquid high-
level radioactive waste (HLW) sufficiently to meet regulators’ requirements.® In
November 2001 a press report indicated the continuing adverse consequences of the
1957 accident at Windscale {Sellafield), with thc Nuclcar Installations Inspectorate
reportediy halting the decommissioning of the Windscale reactor which caught fire in
1957 after an Inspector “’lost conlidence, in the Atomic Energy Authority’s ability to

carry it out safcly and legally™.?

16,  There are specific concerns relating to MOX., In September 1999 reporis sur(aced
conceming the “falsification” of safety checks for MOX fuel destined for overseas
customers at the Sellafield facility, Specifically, allegations were made that certain
data relating to MOX fuel production at the MDF (se¢ supra, para. 7} had been
falsified.® An investigation launched by the United Kingdom Nuclear Installations
Inspectorate (NII} of the Health and Safety Exccutive was highly critical of the
running of the MDF piant and reported as follows:

“Tt 15 clear that various individuals were engaged in falsification of important

records but a systemalic failure allowed it to happen. It has not been possible

to establish the molive for this falsification, but the poor ergonomic design of

this part of the plant and the tedium of the job [measurning MOX pellets] seem

to have been contributory factors. The lack of adcquate supcrvision has
provided the opportunity.” (N1 Repon, page iii)?

& Kee this and other Repois to this effect 3l Annex 2, p. 65 ¢l seq.

7 See ihid.

8 Employces within BNFL's quality control process had bypassed claborste chocks on the dimensions of fuel
pellels by using dala sheets from previous sampies - leading to some lots being passed ag safe when the pellets
had not acrually been measured.

9 See Health and Safcty Executive, Nuclear Installations Inspectorate, An investipation into the falsifivation of
peliet diameter data in the MOX demonstration facility at the DNFL Sellafield site and the e¢lfect ol this on the
safety of MOX fuel in use, Repori released 18 February 2000, See exirets at Annex 2, p. 60 et seq,
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The Report concluded:

“The cvents at MDF which have been revealed in the course of this
investigation could not have occurred bad there been a proper safety culiure
within this plani. It is clear that soine process workers falsified records of the
diamcter of fuct pellets taken for QA sampling. One example of falsification
has been found dating back to 1996. There can be no excuse for process
workers not following procedurcs and dcliberately falsifying reecords to avoid
doing a tcdious task. These pecople need 1o be identificd and disciplined.
However, the manggement on the plant aliowed this to happen, and since it
had been going on for over three years, must share responsibility.” (emphasis
added}

17.  The NII Report — which was published less than 2 years ago — stated that before
the MDF was allowed to restarl, BNFL would nced to address all the recommendations
made by ihc Inspectorate.1® By 3 October 2001, when the Decision on “justification”
was taken, not all the NIl recommendations appeared to have been met. As a result of
the adverse publicity surrounding the NIl Report and press reports, the autheonsation
process of the MOX plant was stowed down. The falsification ineident also eroded
Japanese confidence in MOX fuel from Sellafield. Shorily afler the incident it was

reported the Japanese Government suspended imports of MOX fuel from BNFL.

i8. The United Kingdom Govermnment has recently indicated a desire to dispense
wilh its ownership of BNFL and to subject it to privatisation. In that context there has
been considerable attention paid to BNFL’s current financial situation, Aceording to
the Financial Times the company is “in balance sheet terms, worlliless”, with liabilities
exceeding assets,!? This is a matter of great concern, given the potential legal liability
of BNFL for damage resulting from the operation of the MOX plant, international

transports, or other activities at Scilafield

' Thege inciuded assurances (hat the deficiencies found in the quality checking process were ceclified, thar the
managemen of the plant was improved and plant operators were either replaced or rewrained to bring the safely
colture in the plant up 1o the standard NIT required for 8 puclear tnsiallation. fhid

U rhe AbL Report sugpests, on Lhe basis of extenstve but unidentified interviews with Japapese parues, that there
will be ne BNFL MOX deliveries 1o Japan until five conditions have been mel, and in apy case not unbd hue
2004 {ADL Repart, page 15). The ADL Repon alse acceps that “the [falsification] incidenr has severcly
disrupied the Kansai MOX programme.” (Appendix, page 7)

12 Sew Lexis, Financial Times, 1 November 2001, Annex 2, m 73
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(D) The MOX authorisation process

19.  Ireland considers that the process of authorisution of the MOX plant has been
badly flawced, and inconsistent with the United Kingdom's obligations under the
LOSC, because

(1} the impacts of the MOX plant on the marine environment have never

been properly assessed;

{2} nu account has been taken of the impacts of international movements

uf radiouctive substances associated with the MOX plant;

{3) marcrial information has been withheld from the public, including in

lreland; and

{4} the United Kingdom has failed in its duty to cooperate with {reland.

20. The authorisation process began in the early 1990s. BNFL sought authorisation
for the construction of a new MO plant at Sellafield, for the commercial manufacture
of mixed oxide fuel pellets to be used in nuclear reactors. The first stage of the
authorisalion wus the preparation of an Environmental Statcment, assessing ihe
impacts of the MOX plant on the enviromment, in 1993.13 On the basis of the 1993
Environmental Statement, which Ircland considers to be inadequate, the United
Kingdom authorities approved the construction - but not the operation  of the MOX
plant. The 1993 Environmental Statemernt has never been updated or revisited, despite

longstanding and regularly repeated requesis from Ireland.
21. Following completion of the plant’s construction in {996, BNFL sought to obtain
the other necessary authonsattons from the United Kingdem authorilies, namely:

{a) authvrisation for wranium processing, to test the operation of the
MOX plant;

{b) authorisation for pfutonium processing at the MOX plant, and

(c) authorisation for fill operation of the plant.

'3 o Lmvironment Siatement, Annex 1. p. 33
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22, Although closely related, these threc stages have been trealed scparately by the
United Kingdom authorities under the relevant domestic law. In order to obtain these
authorisations BNFL had to satisfy the United Kingdom authorities that (1) the MOX
plant would not rcicasc unacceptable levels of radioactive discharges inter alia into the
marinc cnvironment. and (2) the MOX plant would be economically justilicd. No
asscssment of discharges, and no “economie justification™ was required in respect uf
shipments of radioactive inatcrials into and vt of the United Kingdom of radioactive
materials associated with the operation of the MOX plant. As far as Ircland is aware,
shipments have ncver been subjeet 1o any environmental impact asscssment

requirement, and their inipacts on the environment have never been assessed.

23, So far as discharges into the marine environment are concerned, prior to the
construction uf the MOX plant BNFL alrcady held authorisations for the disposal of
certain levels of gascous and liquid waste from the Sellaficld site. In November 1996
BNFL submitted applications to the United Kingdom authorities for variations 10 these
authorisations, including variation in respect of proposed discharges from the MOX
plant. On this application, the United Kingdom Environment Agency formed the view
that the propused gascous, liguid and solid discharges from the new MOX facility fell
within the existing Seliaficld authorisations, so that no new ficense was necessary (scc

Environment Agency proposed decision document, paras. 3.1-3.4),

24, With regard 1o the “economie justification”™, European Community Law
{E¥ircctive 80/836/EURATOM and Directive 96/269/EURATOM} required the United
Kingdom to ensure that the MOX plant was “cconomically justified” before it could
authorisc its operation. This means that the cconomic benefits of the plant should be
shown 10 be greater than its economic costs. The merits of this economic aspect of the
dispute 15 not a matter for the Annex V1 Tribunal or the ITLOS, but the handling of
this aspect by the United Kingdom Government does bear directly upon this Request.
Between April 1997 and August 2001, the United Kingdom authorities held five
rounds of public consultations on the “economic justification” of the MOX plant, The
first four rounds of consultations were based on a repont prepared by an independent
consultancy {(the PA Repon), and the fifth round of consultaney was based on a report
prepared by another independent consultant (the ADL Repon). The versions of the PA

Report dand the ADL Report which were placed in public circelation were heavily
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censored, and most of the material financizl and guantitative information was
removed. The United Kingdom cited the grounds of commercial confidentiality, as
well as the need to cxcise information “on the ground that the publication of the
ioformation would cause unreasonable damage to...the economic case for the
Sellafield MOX plant itself”™. 1% The information excluded from (he published reports
related iater alia to the volume of plutonium and uraniwm oxides to be reprocessed, 1he
operational life of the plant. and the volume of intermational transpeorts of radivactive
material, including plutonium, associated with the plant). [reland made submissions in
each consultation round. and on cach occasion asked o be provided with a complete
vopy of the relevant report. On cach ovcusiun the United Kingdom refused to accede to

ireland’s request (sce below at paray, 67-79).

25. Between {994 and June 2001 Ireland made numerous and repeated written
requests 1o be provided with the relevant reports (see below at paras, 67-79). However
no substantive responsc was reccived to any of Ireland’s numerous submissions or
requests for information. In a letter of 23 December 1999, Ireland drew the United
Kingdom’s attention 1o the significant change in the circumstances in which the MOX
plant was 1o be authorised, which necessitated a review of the authorisation.!® On (5
Junc 2001, following elforts to resolve the dispute concerming the failure to provide
mformation, Ireland initiated arbitration proceedings against the United Kingdom
under the OSPAR Convention, Ircland maintains that the United Kingdoms refusal to
make available a full copy of the PA Report (including the information relating Lo
production volumes, international transportation and the costs of impacts on the marine
environment) violated the United Kingdom's obligations under Article 9 of the
OSPAR Convention (see Statement of Claims and Grounds which accompanied the
Request, Annex 1, p. 93).16 Ireland initiated the arbitration procedure to obtain
information inter alia on production volumes, intemational transportation and

cnvironmental costs, in order to put fiself in a position 1o be able to assess whether the

1 See UK lener dared 5 Sepusmber 2001, annex 2, p. 23.

I3 Annex 1.p. 87 evseq.

18 That urbatration is pending. Lreland and the United Kingdom have respectively appointed Gavan Griffith $C and
Lard Mustill as arbitratars, and on 22 October 2001 the parties agreed to appoint Professor Michael Reisman as
the third arbitrator and Chairman of the tribunal, The pantes have also agrecd that the arbitration will e
conducted under the auspices of the Permancnt Coure of Arbitration in The Hagoe,
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authorisation and operation of the MOX plant is compatible with the United
Kingdom’s intermational obligations. in June and Aupust 2000 Ireland asked the
United Kingdom to confinm that st would not autherise the operation of the MOX plant
pending the conclusion of the OSPAR arbitration proccedings. Atfter ncarly three
months of silence, on 13 September 2001 the United Kingdom declined to provide
such a conflirmnation (Anncx 2, p. 25 et.scq.). At that point Ireland understood that the
United Kingdom was dctermined te press ahead with authorisation irmespective of
[reland's interests and rights. On 3 October 2001 the Unitcd Kingdem authoritics
adopted a decision that the MOX plant was ¢conomically justified, and that over the
course ot its life it would make a nct operating profit of between £199 and £216

million.'” That decision clearcd the way for the operatiou of the MOX plant.

(L) The manufacture of MOX fuel and the related issues regarding

transpori

26, As summarised at paragraph 8 above, the production and use of Mixed Oxide
{(MOX) fuel involves three stages, each of which has significant implications for the

marine environmenl,

Stage 1: Transport of Spent Reactor Fuel elements

27, With tegard to the first, transponation, stage, the shipment of the spent nuclear
fuel to Europe takes place on dedicated civil {i.e., non-military) freighters. Shipments
to the United Kingdom have pessed and wiil continue (if permitted) to pass in close
proximity to Ireland. The fonmer shipments of spent nuclear fuel from Japan to Europe
under old contracts ended over a year ago, bul any new contracis would re-establish
shipments over a perivd of at least four years. Since the 1970s several thousands of”
tonnes of spent nuclear fuel have been shipped to Europe, Further shipments are likely

to take place on vessels operated by Pavific Nuclear Transport Limited, the shipping

7 n reaching that decision. based on the ADL Report, the United Kingdom excluded from the calculation all the
capitnl costs of consuction of the MOX plant. These amount to approximately £470 miilion. According to the
United Kingdom's decision the capital costs will never be recooped by BNEL,
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arm of BNFL, which operates two vessels  Pacific Pintail and Teal. In case of a
shipping accident, spent reactor fucl clemems contained in heavy casks could sink to
the bottom of the ocean and cventually corrode, releasing high level radioactivity into
the ocean. The effect of an accident, involving the loss of some or all of the cargo in
and around Ireland, would be to seriously contaminate the ocean and probably also the
land with highly radioactive tnaterials. This could have devastating ciVects on fisheries

and on humau health and the environment. 18

Stage 2: Manufaciwre of MOX fuel

28, The manufacture of MOX fucl at Sellafictd involves significant risks for the Irish
Sea, Such manufacture will inevitably lcad 1o some discharges of radioazctive
substances nto the maring environment, via dircet discharges and through the
atmosphere. Manufacture is also vulnerable to accidents; and the MOX plant can only

serve to increase the atractiveness of subjecting Sellafield to terrorist attack.

24, The manufacturing process is relatively straightforward. Mixed Oxide {(MOX)
nuclear-reactor fued is made from a mixture of depleted uranium dioxide (U0O») and
piutorium dioxide (PoOy;). It wypically contains 3% to 10% plutonium-239 (Pu-239).
the remainder being depleted urantum {U-233). The radicactivity in PoO; makes it a
highly toxic material. If a person inhales less than a 100 micrograms of PuO; (which is
too small a quantity to be visible to the human eye) into the lungs, it is highly probable
that the person will develop lung cancer. If a few milligrams are ingested Lhere is 2

high probability that the person will develop liver or bone vancer.

30, At the Scllafield MOX plan: the uranium dioxide and plutonium dioxide will be
mixed — by grinding, milling and blending- to produce a micronised, granulated

powder.!? During these processcs a dry lubricant (2inc stearate) and a conditioner {an

1% The Intemanionat Atomse Energy Agency has stated thal “if u large imadiated fuel package were 1o be Jost on
1w contenia]l sheif, some lacge exposures could result”™, Chairman's Repont, TAEA, 4-6 November 1996,

19 The technuiogy used by BNFL to produce MUX is known as the Short Binderless Route {SBR) provess; 1t 14 a
dry powder process developed by DNFL from its experience in developing and fabricating MOX ful for fast
brecder reaciors, Cther Eurepean ¥OX producers, use a different process. called Micronized Maater Hlend
{BIMAS),
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agent o control porosity} urc added. The granulated powdcr is then milled, pressed and
sintcred in an atmosphere of argon-hydrogen. This in turn produces a fused matrix of
ceramic dioxide (PullO;). This sintered MOX is in the Torm of cylindrical pellets
produced to dimensions specified by the customer, Pellets are stored on the Setlafield

site until they are required {or the production of reactor fucl rods.

31.  The production of fuel rods — for the use in nuclear reactors outside the United
Kingdom - will also take place at Seltaficld. This involves placing the MOX pellets in
a zirconium alloy sheath that is purged wilh helium, This [orms a scaled fuel rod,
which s 2 to 3 mcters long.2¥ The MOX fuel rods are then asscmhled; for 1 PWR the
array is typically [7x17 rods comprising about 72000 pellets and for » BWR it is about
&x8 rods comprised of about 16,000 pellews. These fucl asscmblics are ransported to

the reactor (see below), and inseried into the reactor corc.

32. The production process involves the production of radioactive wastes in solid,
ligmd and gaseous Jorms {see below at paras. 10B-111). A sipnifican! proportion of
these liquid and gascous wastes will be discharged into the Irish Sea or into the
atmosphere, duly authorised by the United Kingdom (see below, paras 110-112). The
operation of the MOX plant involves further dangers for the marine environment, in
part beeause of the particular characieristics of the MOX fuel which distinguishes it

from other fuels,

First, the MOX plant is an automated plant relying cxtensively on a

software-based system for contro} of the process.

Second, the production process involves the usc of an advanced
powder technology requiring the mixing, micronising, pressing,
sintering and grinding of two actinidec oxidcs, Experience in other
powder processing industrics, such as the pharmaceutical industry,
indicates that that technologies which are dependent on powder
technology are not vary reliablc, since small changes in parameters

(such as humidity, binder concentration and particle size distribution}

20 The fuel nnd, purped with belium, is subjected to s lehum leak test, moniwred for loose and fixed
contannnaiion, tested for rogue pellets, checked fur overall length and grometry, X-rayed, inspecled lor surface
finish, loaded info 2 magazime and stored until required for the production of s Tuel assembly.
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can aftect the powder and result in changes such as poor mixing os

powder jams.

Third, problems associated with powder technologies are exacerbated
when, as in MOX fuel pellet fabrication, small batches need to be

produced and variable formulations are pelletised,
Faurth, lapses in the quality of inspections?! carried out by BNFL (for
example in relatioo plulonivum and uranium isotopic composition)

may have extremely serious safety implications and may have

consequences which are time consuming and costly to rectify.

Fifih, although MOX ceramic melis at a temperature of about 1,800

degrees Centigrade, surface oxidetion occurs al the mueh lower
temperature of about 250 degrees Centigrade if the fuel is exposed to
gir; at relatively low temperaturcs exposed MOX pellcts give off
respirable-sized particles following relatively short cxposure

periods,??

Stage 3: Transport of MOX fuel

21

The transportation of the MOX fuel prcpared at Sellafield to Japan and possibly

to other Slates is expected to lake place largely on dedicated civil {i.¢. non-military)

freighters. The potential routes are set out at the map at Amnex 2, p.99, The three

possiblc routes for transport to and from Japan involve travel (i} via the Cape of Good

Hope and the south-west Pacific, (i) via Capc Hom, (iii} and through the Caribbean

2l Several types of inspections are performed on MOX pellet chamcteristies, These include: chemical

T
it

composition; viswal inspection; haear dimensions (pellet diameter and length); geometric densiry; re-sinter
behaviour; end squarcness: dish and chamfer dimensions; surface roughness; plutonium homogeneity; and grain
size. Fucl rods are inspecled by visual inspection; x-tay inspection: weld metallography; helium leak detection:
rad surface contaminztion; rod length; rod streiphtness; weld region diameter check; helium pressure test; end
pluy seal corrosion resistaoce; and wrong enrichment detection. Pellet samples are wken for physical and
chemical analysis. lmpurities, gas conient, and solubility are measured. The oxide-to-mctal mtio in a pellet is
measured o abfain a measere of stoichiometry, whick is important for the physical propenies of the fuel and
elad corresion durjng imediation. The total amourd of Pu and U in the pellets is a erosscheck an stoichiometry
and impurity levels.
For example, 1.87 per cent of (he initial mass was rendered respirable when MOX fuel was exposed at 430
degrees Centigrade for 15 minutes, compared to 0.01 per cent at 500 degrees Centigrade.
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Seca and via the Panama Canal. 1Zach shipment will pass close to Iretand. If the MOX
plant procceds ta plan, then about 45 tonnes of plutonium reprocessed from previcusly
contracted fapanese irradiated fuel will probably be incorporated into MOX fuel
asscinblies. Forty-five 1onnes of plutonium could produce 900 tonnes of MOX tucl or
1800 1ypical LWR asscmblies.?} Assuming that the Japancse plutonium is returmed 10
Japan in MOX fuel, 1t will involve a minimum of 60 shipments, if fully loaded, and

many more (if parily loaded).

34.  All ships are vulnerable to being involved in an accident. The probabilities of
collision and fire on board the MOX carricrs has been assessed for the “at sca™ legs of
the voyage, thal is excluding the risk when the carrier ships arc in the approaches o
porls and berthing in harboors. Accidents involving ships include collisions,
rionmings, groundings, fire and cxplosions, foundering and miscellaneous causes
including cquipment and material tailure and the resolt of hostile action. Such
accidents occur in ports and approaches, at sca over continentdl shelves and slopcs.
and at decp ocean locations. The effect of an accident on board, depends on whether
there is a fire and/or explosion on board involving the MOX fuel, and whether the ship
sinks, A fierce fire could cause the plutonium in the MOX fuel to vaporisc resulting in
the releasc of a large number of respirable particles into the atmosphere and the marine
environment. I these were to be blown over land it would amount to a serious hazard
to the population, IT the ship were to sink, any unrecovered fuel assemblics would

cventually correde and release MOX fuel into the marine environment.

35. Thy vessels are also vulnerable w terrorist anack, which could have the same
result sct out above. Moreuver, terrorists could also seek to take MOX fuel from the
ship and to scparate the plutonimmn from the MOX fuel to produce a nuclear weapon 2
This risk has been the subject of much attention at the TAEA and elsewhere since the

events af 11 Scptember 2001 (sce below at paras. 39-43), The threat to transports of

23 A tully loaded shipment could varry about 30 Assemblivs. Fach Assembly typrealiy contains % tonne of MOX
and therefore s full ship could contain about 30 tonnes of MOX or I'a tonnes of Plutonium. It {5 perinent Lo add
thar 35 Kilograms of Puf), ix capable of making a nuclear explosive hence malang each shipload cnough to
consinict almost 40 nuclear weapons.

2% Temonsls could separate the Pu0; from UO; in the MOX by straightforward chermical methods and then use the
2ul); to produve a nuclear weapon or Pul); could be converied to Plutonium moal te be used in 8 more
sophishicated nuclear explosive, Sce “Arguments ugainst the Production and Use of Mixed Oxide (MOX}
Nuelewr Foel, The submission of the Oxford Rescarch Group o DETR's consulation on the QOperation of 8MP.
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radivaetive materials is as rcal as the threat to nuclear facilities. In 1999 the Chairman
of the US House of Representatives International Relations Committee wrote to the
then Secretary of State Madeline Albright expressing concem about MOX deliveries to
Japan by ship. He staled that “with 4 lop speed of 13 Knols [the ships] would not
appear 1o have sufficient defensive and deterrent ability much less the manoeuvrability
or speed of military or coast guard escort ships™.2* Similarly according to fanes, the
recognised arms and naval authority, the ships arc “capable of repelling only a light

armed attack” and need 1o be protected by “at least one well-armed frigate. ™2

35, Besides Ircland, several other countries have already strongly protlested the
shipment of radioactive materials through waters over which they exercise sovercign
rights or over the high seas, States in Latin America, led by Argentioa and Chile,
declared their strong opposition to the use of the Cape Hom route and have insisted
that the ships do not enter their exclusive cconomic fone. Countries in the south-wcst
Pacific, led by New Zealand, have done the same in relation to the Cape of Good Hope
and the Pacific. However, as the Caribbean/Panama Canal route is the swiftest and
cheapest, the Cuaribbean is considered especially suitable as a route. The use of this
route has attracted widespread povernmental protest. In March 1999 CARICOM
Heads of Government expressed their strong opposition to the increasing frequency
and volume of the hazardous matcrial being shipped, in spitc of the repeated protests
by States in and bordering on the Caribbean Sea, and appealed to the Governments of
France, Japan and the United Kingdom to dJesist from such tramsporis through the

Caribbean Sea.??

37. States in other parts of the world have also taken steps to address movements of
radioactive shipments in and around their waters. These include expressions of concern

and protest notes, and the banning of shipments through territorial waters and EEZs.=#

23 See teuer dated February L1, 1999 at Annex 2 p 78
26 janc's Information Groug Foreign Report, May 13, 1999,

27 Several states have individually and through regional groupings protested nuclear wansports. Prolests of the
Canibbean Community, the South Pacific Forum, the member states of of OPANAL and others are annexed as
annex 2, p. 81 el seq.

28 The Umiled Arab Emirates, Egypt. Haiti, Itan, Omuag, the Philippines, and Saudi Arubia all requirc prior
aptification and suthorisation for such shipments. Haiy has banned the shipment of materials hkely to endanger
the health of the counury’s population and w pollule the manne. air and land envirenment. Law of the Sea
Rullenn No 1 {July 1983} 13,
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In 1995, a number of States banned BNFL's Pacific Pineail from their EEZs.?
Similarly, in 1997, a nuinber of states banned BNFL's Pacific Teal from entering their
EEZs.30

38. More recently, the Ministers for Foreign Aflairs of the Rio Group, mecting in
Santiago, Chile, on 27 March 2001, formally expressed their concern about the transit
of radioactive materials and wastes along routes ncar their coasts, or along navigable
watercourses of member countries, in view of the risks of damnage involved and the
harmful eifects for the health of coastal poputations and for the ccosystems of the
marine ard Antarctic environment. Those concerns, which were transinitted to the
United Nations on 4 September 2001, retated inter alia tu sccurity measures applicable
to the transport of radioactive material and hazardous wastes. the need for guarantees
on the non-poliution of the marine environment and the cxchange of information on
the routcs selected, the need to communicate conlingency plans in case of accidents,
the provision of commitments to recover materials in the event of spilis (or loss of
malterials through sinking or other causes) and to dcconlaminate affccted areas, and

establish mechanisms for liability in the event uf damage.*!

(F)  The threar of terrorist acis against Sellafield and international

movemens associated with the MOX plant

39. Ircland has longstanding concerns about the threat which tlerrorism poscs to
nuclear materials and nuclear facilities. Since 11 September 2001 it has become clear

that those threats are of two kinds: first, the desire of terrorist groops to obtain nuclear

4 Hrazil, Chile 3nd Argenuna {Reuters wire story, March 22, 1995), as did Kiribau Fijz senr a diplomiatic nate 1o
Jupan tv ensure the ship way kept out ol its territanal waters,

H Porugal and Malaysia bunned the Pacific Teal from it waters {Rewers report, 15 fuly 1997). The Gos enments
of Argentina, Drazil, Chile and Urupsay issued a joint declaration declannyg ther serious converns with Lhe risks
uf the transport of radivactye waste shipments in the region, their imtention 10 adept, in walers under their
jurisdiction, measures reconzed under international law in defence of the health of their populations and the
marine environment, md the need 1o reinforce, in intemationz bodies, the wgulation of the rensport of nuclear
waste and spent nuclear Juel, (foint Declarmtion aboul Radicactive Waste Transpor, 1/ January 1497). Soulh
Africa stated ils oppusilion (o the Pacific Teal cntering it’s EFZ. (Press Statement by Deputy Minister P R
Mokaba, 31 Japuary 1997), Mew Zezland issucd formal slatements seeking Japanese assurances that the vessc]
wouid not pass through New Zealand'’s EEZ.

31 gee Nole verbaie dated 4 Seprember 2001 from Chile ta the UN (Annex 2, p. §7)
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materials (such as plutonium oXxides and MOX fuel) with which to manufacture a
nuclear weapon; and second, the emergence of nuclear (acilitizs (such as the Scllafield

site) gs largets of direct atlack by acts of terrorism.

4. Following the terrorist attacks of 1t September 2001 the spotlight has becn
placed firmly on threats of terrorist attack on nuclear facilitics, including transports.
Increased safety precautions have been taken in respect of nuclear facilities arcund the
world, which are now recognised 1o be prime targets for terrorist attack.?2 Japan is
reported to have ordered round-the-clock patrels of the wuters near its nuclear plants,
France is reported to have severely restricted access to its nuclear facilities and
deployed surface to air missiles and fighter aircraft to protect its nuclcar waste
processing plant. Authorities in the Czech Republic arc reported to have tghtencd
airspacc restriclions over nuclear power stations. In the United States and clsewhere
steps have been taken to preven! transporls, both national and international, of
movements of radicactive materials and wastcs. On 12 September 2001 the Unitcd
States Energy Secretary suspended shipments of US Depantment of Energy nuclcar
miaterials and atemic waste, acknowledging that such shipments constitute real targets.
The moratorium on movements was re-imposed following the US military action in
Afghanistan and the threat of additional terrarism in the United States. Against this
background the decision of the United Kingdom to authorise ncw nuclear activities and
new international movements without detaited discussion with neighbouring States of

the risks and projccted responses is difficult to comprehend.

41.  In lawe Qcrober 2001 the Juiemnational Atomic Enerpy Agency convencd a
Special Session to address the need for stronger measures to prevent terrorists from
obtaining access to nuclear or radioactive materials, and to protcct nuclear (acilities
from becoming targets. The Dircetor Ueneral of the TAEA has stated that the
ruthlessness of the attacks had alerted the world to the potential of nuclear terrorism —
making it “far more likely” that terrorists could tarpet nuclear facilities, nuclear

material and radicactive sources worldwide. He said:

32 There are sever! press reports regurding the measures 1aken by vanous states. See for example Lens, “US.
confronts temor nsks & nuclear plans™ frrer Press Service, fxivher 5, 2004 “INEEL wansfers hahed for
indefinite period™ The Mahio Statesmun, Octoher 13, 2001 as well us several others,
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“Because radiation knows no frontiers, States need to recognise that safety and
security of nuclear material is a legitimate concern of all States. Countries
must demonstrate, not enly to their own populations, but to their neighbours
and the world that strong security systems arc in place. The willingness of
lerrorists to commit suicide to achieve their evil aims makes the nuclear
terrorism threat far more likely than it was before September 11,733 (cmphasis
added}

42, [AEA cxperis who have evaluated the risks of nuclear terrorism belicve the
primary risks mnvolve cither the thefi or diversion of nuclear material rom nuclear
facilitics, or physical atlacks or acts of sahotage designed to cause uncontrolled
releases of radicactivity into the surmounding environment. It has been widely reported
Lhat the extent of damage that could he caused by the intentional crash of a large, fully-
fuclled jetliner inte a nuclecar reactor containment or other nuclear facility has never
been analysed or taken into account in the design of nuclear facilities.?* The Dircetor
Ciencral of the IAEA has stated:

“[W]c realized that nuclear facilities — like dams, refinerics, chermical

production facilitics or skyscrapers — have their vulnerabilities,.. there is no

sanctuary anymore, no safety zone. [...] At a minimun, national assessments

of sceurity infrastructure for all types of nuclcar and radioactive material

should be requircd. Countries will have semething te gain from allowing

intermational assessments to deincnstrate to the world that they arc keeping
their nuclear material securc.”

43, Ireland has noted press reporis stating that military planss were scrambled over
the Sellaficld site following crediblc reports of a threat to the site.’™ The United
Kingdom has not provided Ireland with any information {confidentially or othcrwise)
as 10 any assessment it has made of the threat of terrorist attacks to the MOX plant or
to international movemnents of radivactive materials, including plutonium, associated
with the MOX plant. For understandable reasons no such information appears to have
been made public. However, the United Kingdom has not eonsulted with Ireland  or

sought to censult with Ireland - on the responsc measures it is taking to prevent

The Director General's statonient is annexed as Annex 2, p B2 ot seq

according to US officials “Power plums and ather nuclear facilities are designed to wilhstand exirgnu cyenls
such as hurricanes, tumadoes and earthquakes™ but “they have not been designed to withstand seria] atiucks™
such as those on the World [oade Cenire. See *ULS. condrents lervar nsks at nuckear plants™ fafer Pross Senvice,
October 5, 2001

35 See Lexis, The Express, November 2001, Annex 2, p. 95
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terrorist threats or to address the consequences of any terrorist attack which might lead

to the release of radioactive substances into the enviromment.

(G)  The histary af the dispute between Ireland and the United Kingdom

relating to the MOX plant and international movements

44, It may be helpful to summarise the history of the dispute between Ireland and (he
United Kingdom. Ireland has expressed its concerns about the proposed MOX plant
since 1993, In 1994 it submitted its comments and objections on the 1993
Environmental Statcment. Between 1997 and 2001 it submitted comments on five

occasions in the various consultations which were held on the MOX plant’s “economic

justification”, 2addressing also its environmenta) concems (sce infra. ).

45, 1Ireland Grst raised its specific concerns with regard to the 1982 LOSC in its letter
of 30 July 1999 (Annex 2. pp. ). Subsequently, in its letter of 23 December 1999
freland again set out in detail 1ts concerns about the MOX plant by reference to clearly
identilied provisions of the LOSC {Annex 2, p. }. In both letters Ircland expressly
reserved ils rights under the LOSC. The United Kingdom did not respond at all to the
first letter, and merely acknowledged receipt (three months later) ot the second {see
below at paras. 69-70). Since 1999 the United Kingdorn bas had ampie time to address
Ireland’s concerns, both generally or specifically in relation to the LOSC, It has chosen

not to do so.

46, Ireland’s concerns in relation to the LOSC have been reiterated on several
occasions. At a meeting held in London on 5 October 2001 Ireland nolified the United
Kingdom that, following the 3 October 2001 decision that the MOX plant was
“economically justified” (removing the last substantial impediment to the cornmereial
operation of the MOX plant), it considered the United Kingdom to have acted in
violation of various provisions of the LOSC. as well as various other international
instruments binding upon the United Kingdom. At that meeting freland informed the
United Kingdom that it considered that a dispute cxisted between them in retation inter

dlia to the interpretation and application of various provisions of the LOSC.
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47. DBy lciter dated 16 October 2001 Ireland reiterated its view that with the
authorisation of the MOX plant on 3 October 2001 a dispute or disputes had arisen
with the United Kingdom under LOSC and other international instruments binding
upon the United Kingdom {Annex 1, p.30). The letter stated:
“Ireland considers that the United Kingdom is in breach of its obligation to
protect and prescrve the marine environment and has failed 1o take all
measures necessary to cnsure that activities under its jurisdiction are so

conducted a5 not to cause damage by pullution to Ireland (as required by
Articles 192 to 194 [LOSC])."

48. The lctter went oo to identify various provisions of LOSC which Ireland
considered had been viclated by the United Kingdom. The letter also stated:
“Thesc intcrnationa! obligalions become all the more significant in light of the
terronst attacks occurring in the United States on 11 September 2001. freland
considers that it is imperative, in view of these attacks and renewed threats by
terrurist groups, that (urther precautionary measurcs need to be taken 1o
protect nuclcar instaliations such as the MOX plant from abacks of this kind,
as well as the proposed intemational transporis by sea of radioactive materials
to and from the MOX plant. Irefand is deeply concerned that possibic terrorist

attacks on thc MOX plant and on sea transportations of radioactive material
pose a very serious threat to Ireland and o its marine environment.”

49. in that letter of 16 October 2001 freland called upon the Uniled Kingdom “lo
suspend with immediate effect the authorisation of the MOX piant. and to take the
necessary steps to hale with immediate cflect all transpontations of radioactive material
in and around the Irish Sea to and from the MOX plant.” Ircland also reserved its tight
to institute proceedings before appropriate international courts or fribunals without
further notice. Ireland indicated its availability to proceed to an exchange of views as
envisaged by Article 283 of then LOSC, notwithstanding the fact that the United
Kingdom “appears strongly committed to the authorisation and early operation of the
MOX plant”.

50, The United Kingdom responded by letter dated 18 October 2001 from the
Secretary of State at the UK Department for Environment, Food and Rural Affairs
(DEFRA) {Annex 1, p. 257}, The United Kingdom did not respond to Lreland’s requcst
that the authorisation of the MOX plant be suspended with immediate effect, merely

noting that the United Kingdom “Environment Agency has concluded that the
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radiological detriments associated with the manuafacturing of MOX fuel would be very
small and that any effeets on wildlife would be negligible”. Once again the United
Kingdom did not address the question of international movements of radioactive
materials, tncluding plutonium, associated with the MOX plant, or the increascd threat
of wrronst acts following cvents of 11 September 2001 and subscquently, or any of the
peints made by Iretand in relation to the specific provisions of LOSC identified in its
letter of 10 October, The United Kingdom response simply stated: “fTihe UK is
anxioos o exchange views on the points you raise in your lctter as soon as possible. In
order 1o do so wcaninglfully we need to understand why the Irish Governmient
considers the UK 1o be in breach of the provisions and principles identified in your

letter™'.

51. By letter datcd 23 October 2001, Ireland stated that it considered that no useful
purposc could be scrved by any exchange of views unless the United Kingdom
indizated a willingness to suspend authorisation or operation of the MOX plant (Annex
I, p. 258). By letter dated 24 October 2001 the United Kingdom declined to indicate
any willingness to suspend authorisation or prevent operation of thc MOX plant
pending the resolution of the dispute with Ireland. (Annex 1, p. 260). With that tester it
beeame clear that the dispulc could not be settled by exchange of views leading to any

negotiations.

52. Accordingly, by letter dated 25 October 2001 lIrefand notified the 1nited
Kingdom that a situation of urgeney now cxisted, that views had hcen exchanged
between the partics, and that it reserved its right to initiate LOSC proccedings without
further noticc (Anncx 1, p. 261). That evening [reland initiated LOSC arbitration

procecdings.

53. By a tetter dated 30 October 2001 [reland asked the Secretary of State at the UK
Department for Environment, Food and Rural Affairs (DEFRA) when the MOX plant

was likely 10 be authorised and operational 3% No response was received. A reminder

36 See Annex 2, p.al.
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was sent on & Novemnber 2001.37 As at the date of submission no responsc had becn

reccived. Ircland is sill awaiting a response.

54. The MOX plant is not presently operating. However, it is expected to commence
opcrations shaortly. In the context of legal proceedings in the United Kingdom (in
which Ireland 1 not involved), by letter dated 17 October 2001 BNFL indicated its
firm intention to take “irreversible steps™ on or around 23 November 200§, That letter

stated:

“Fallowing the decision of the Secretaries of State on 3 October 2001, BNFL
commeneed with the consent of the NI, the initial slages of plutonium
commissioning, which it cxpects to complete on or around 15 November
2001. These mmvolve the transfer of sealed plutonium containing materials inte
SMP in order tu calibrate radiation monitoring equipment and test shielding.
These initial stages are part of a commissioning programme which will lead to
the opening of a pintonium can scheduled to take place on or around 23
November 2001, allowing plutonium (o0 be fed into the process as a
prereguisite to the manufacture of MOX fuel. The cost and complexitics
ivelved in reversing the commissioning of SMP will be very significantly
increased once the plutonium can has been opened and plutonium intreduced
into the planl process.

It is of vilal commercial importance w0 BNFL that the completion of the
vominissioning programme for SMP and the commencement of active
aperalions is not delayed and it is BNFL’s firm intention to proceed with the
programme outlined above.”. {Annex 2. p. 28).

On & November 2001 Ireland learnt that the date of 23 November 2001 had been
pushed back to 20 December 2001 (see Annex 2, p.30). Ireland understands this to
mean that on or around that date the United Kingdom will have provided ail relevanmt
authorisations and that the MOX plant will become operational notwithstanding the
faet that the dispute over the plant will then be before the Annex VII tribunal (and
retated aspects of it also before the OSPAR tribunal).

3 gee Annex ap A2



REQUEST — IRELAND 31

(27)

PART 2:

THE VIOLATION OF IRELAND’S RIGHTS UNDER THE LOSC

55, In its Statement of Claim Ireland identified a number of provisions of the LOSC
which it considets to have been violated by the United Kingdoni. For the purposes of
these Provisional Measures proceedings it is convenient to group those provisions
around three sets of obligations which the United Kingdom owes to Ireland, and which

give rise to nghts which Ireland here invokes against the United Kingdom:

{1) the obligations of the United Kingdom to cooperate with leeland in

taking measures to protect and preserve the Irish Sea:

{2) the obligations of the United Kingdom to camy oul a prior
environmental assessment of the effects on the environment of the
MOX piant and of international movements of radicactive materials

assoctatled with the operation of the plant;

(%) the obligations of thc Umited Kingdom to protect the marine
environment of the Trish Sea, including by taking all necessary
measures to preveni, reduce snd control further radioactive pollution

ofthe lrish Sea,

iretund’s rights arise under the LOSC, and also under the rules of international law
which are referred to by the LOSC or are otherwise relevant to the interpretation of the
LOSC.

{. The obligation to covperate

56. The United Kingdom’s obligation to eooperate with Ireland in (aking measures to
protect and preserve the marine environment of the Irish Sea is set out in Articles 123
and 197 of LOSC, as well as under general international taw. In its Statement of Claim
Ireland asks the arbirral tribunal to order and declare thai:

“the United Kingdom has breached its obligations under Arlicles 123 and 197
of [LOSC] in relation to the authorisation of the MOX plant, and has failed to
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cooperate with [reland in the protection of the marine environment of the krish
Sea inter alia by refusing {o share information with Ireland and/or refusing to
carry out a proper environmental assessmeat of the impacts on the marine
environment of the MOX plant and associated activities and/or proceeding to
authorise the operation of the MOX plant whilst proccedings relating to the
scttlement of a dispute on access to information were stitl pending™

57.  Andicle 123 of LOSC is entitled “Cooperation of States bordering enclosed or
semi-enclosed seas™, [t provides, in relevant part, that:
“States bordering an encioscd or semi-cnclosed sea should cooperate with
vach other in the cxercise of their rights and in the performance of their duties

under this Convention. To this end they shall endeavour, directly or through
an uppropriate regional organization: [...]

{b) to coordinate the implementation of their rights and dutics with respect (0
the protcction and prescrvation of the marine cnvironment: [...]7

Article 197 of LOSC is enutled “Cooperation on a global or regional basis™. [t
provides:
“Suates shall cooperate on a global basis and, as appropriate, on a regicnal
basis, dircctly or through competent intcrnational organizations, in
formulating and elaborating international rules, standards and rccommended
practices and procedures consistent with this Convention, for the protection

and preservation of the murine enviroument, taking into account characteristic
regional features.”

58. The rcquirements of Article 123 are in addition to the more general obligations
set forth in Article 197. Article 123 1akes into account the geographic reality that the
prevention of pollution of a semi-enclosed sea becomes all the more important because
of the inahility of the waters of a semi-enclosed sea elfectively to disperse pollution,
which tends to rcinain contained within those waters, giving tise to greater risk of

harm to hunan health and ¢nvironmental resources.

59. In the case of the {rish Sea — which is indisputably a “semi-enclosed sea™ — the
dangers posed by the increasing levels of radiation are clear, As set out above, the
discharges from the Scllaficld site have already led to a steady increase in levels of
radiation (supra. para. 10). Even though discharges of cerain radionuclides have
stubilised, or even decreascd, the levels of radivactivity have not diminished. This is

due to the long-life of some of these radionuclides, and also to the physica) difficulties
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of dispersing those radioactive discharges into areas beyond the Irish Sea. Increased

levels of radioactivity have been detected (Annex 2, p. 50).

60. For these reasons the geographical circumstances of the Irish Sea heighten the
United Kingdom’s obligation to cooperate with Ireland “in thc exercise of its rights
and in the performance of [its] duties under [LOSC]", in particular the obligation to
*coordinate the implementation of [its] rights and duties [with Ireland] with respect to

the protection and preservation of the marine environment™.

6l. The obligation to cooperate is not “un simple principe d’art politique ou un voeu
pieux™.*® The obligation to cooperate imposes substantive obligations. As put by the

arbitral tribunal in the Lac Lunowx arbitration (Spain v France):

“France is entitled to exercise her rights; she cannot ignore Spain’s interests.
Spain is entitled to demand that her rights be respected and that her interests
be taken intro consideration. As a matter of form, the upstream State has,
procedurally, a right of initiative; it is not obliged to associate the downstream
State in the elaboration of its schewnes. If, in the course of discussions, the
downstream State submits schemes to it, the upstream State must examine
themn, but it has the right to give prefcrence to the solution contained in its own

scheme provided that it takes into consideration in a reasonable manner the
interesis of the downstream Statc.™? (Emphasis added)

62. For the International Court of Justice the obligation to cooperate enlails that
“[d]Juc rccognition must be given to the rights of both Parties”, recognising that
“[n]cither right is an absolute onc” and that States enpaged in activities which may
cause harm to the marine environment have “an obligation to take account of the righis
of other States ... and of the needs of conservation.™? This formulation was applied in
relation to the conservation of fisheries, but it applies equally to the prevention of
radioactive pollution ol the marine environment, It also means that neither State is

cntitled to insist “upon its awn position without contemplating any modification of
i1

3% p_Daillier and A. Fellet, Droit Intemations) Public, &M ed, 1999, p. 432

39 24 TER 101, 8¢ 140 (1957,

40 Fisheries Jurisdiction {United Kingdom v [ccland), Merirs, Judgment, ICJ Reps 1974, p. 3 at 31,
* Morih Sea Continental Shelf Cases, IC) Reps 1969, p. 47, para. 85,
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63. Ireland observes that this obligation exists also in customary international law, as
reflected in Aricle 3 of the 1974 Chaner of Economic Rights and Duties of States:
“In the exploitatton ot natural resousces shared by two or more countries cach
State must cooperaic on the basis of a system of information and prior

consultations in order 1o achieve optimum use of such resources without
causing damage 1o the legitimate interest of others.™?

Leading commentators have recognised that the obligation to cooperate reguires
rcgular exchanges of information, the potification of measures or activities which
might have effects on other interested states, and — where real differences emerge
between twe States making use of a shared resource - the obligation to enter into
consultations and negotiations.*? At the very least the duty to cooperate involves the
requirement that the neighbouring State's views and inlerests “are taken into
consideration in a reasonablec manner”. The Intermationa)l Law Commission has
rccognised the “affirmation of a broad principle that States, even when undenaking
acts lhat intermational taw did not prohibit, had a duty o consider the interests of other
States that might be affected™ ™ If thosc views and interests arc not considered to be
sufficiently clear, then steps should be taken to obtain clarification before any decisive

steps are taken. Those views and interests cannot simply be ignored.

64.  For present purposes, the obligation of cooperation set forth in Article 123 and
197 of the LOSC means that the United Kingdom is obliged fater alia (2) to notify
Ireland of the activities it is proposing 1o authorise, (b} to respond in a timely fashion
to requests for information from Irefand, and (c} 1o take into account Ireland’s rights
and interests in the protection of the [rish Sea (fom further radioactive pollution and
not merely insist upon the United Kingdom's own position. In relation to each of these

requircments the United Kingdom has failed in its duty to cooperate.

4 A Rus 3281 {XX1X) of 12 December 1974,
43 Gee p-M Qupuy, Drot brernational Public, 2™ ed , 1994, p. 493.
4 bk ILC (1980}, b, M plss.
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Notification

65. The United Kingdom’s obligation to cooperate means that Treland is entitled to
be notified about the essential details conceming the operation of the MOX plant and
the international movements of radioactive materials associated with the operation of
the plant, without [reland having to request each piece of that information. Beyond the
very limited information set forth in the 1993 Environmental Siatement (on which see

below at paras, 86 ef seq.) there has been no such notification by the United Kingdom.

66. To this day Ireland has not been notified by the United Kingdem as to the
proposecd start date for the operation of the MOX plant, of the number ol years over
which the plant is to operate, of the volume of plutonium and uranium oxides which
arc to be reprocessed into MOX pellets, or the number of international transports of
spent nuclear fuel and of MOX fuel assemblies which will be entering the Irish Sea in
close proximity to Irefand. The United Kingdom has not notified Ireland ol any
cmcrgency response plans in relation to accidents at the MOX plant or in relation to
international movements of radioactive rmaterials associated with the plant. Further,
following the events of |] September 2001, the United Kingdom has not notified
Ireland of any additional security measures that have been taken or are praposed in
rclation to the Sellafield site generally or the proposed MOX plant and international

movements of radioactive materials associated therewith in particular,

Responding to Ireland s requests

67. In addition to the United Kingdom's obligation on its own initiative to notify
Ireland of the plans for the MOX plant, the United Kingdom has a further abligation to
respond in a timely and substantive fashion to Ireland’s rcasonable requests for further
assistance and information on the proposed MOX plant and international movements
of radioactive materials associated with its operation. The record shows that Ireland
has repeatcdly transmitted such requests for assistance and information over the past
five years, In the great majonty of cascs the United Kingdom has simply failed to
respond at all, or has responded very late. When the United Kingdom has responded,

no substantive material or information has been provided, Indeed, the record shows
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compellingly that on no occasion has the United Kingdom responded substantively to
any request put by Ireland. The United Kingdom has chosen to ignore cvery single
[rish request. This is material not only in relation te the United Kingdom’s duty to
coaperate, but also in relation to its obligation to takc inta account Ireland’s rights and

interests in the protection of the Irish Sca (on which see further below at para, 80 e

seq.).

68, The Provisional Mcasures phasc of these proceedings is not the place for a
comprehensive demonstrations of the United Kingdom's failings in this regard. For
present purposes it is sufficient to illustrate the cxtent of the United Kingdom’s failure

by reference to sotne of the correspondence.

69. Ireland’s letter of 23 December 1999 provides a clear example. In that letter (see
Anncx 1, p. &7} Ireland’s request concerncd three matters. The first concerned the
consequenees of the scandal concerning the falsification of data relating to MOX fuel
cxported to Japan, which came 1o light in the autumn of 1999, and the consequent
suspension by Japan of MOX imports from Sellafield. In that regard Ircland sought the
United Kingdom’s conflirmation that—

“(1) no decision [on the MOX plant] will be taken on economie justification

so Inng as the Government of Japan has not indicated its agreement 1o the

utilization of MOX fuel, and (2) that the process of consultation will be

extended to permit consideration of the economic viability of the proposed
MOX plant in the absence of any (or any significant} Japancse contracis,”

70, The United Kingdom's response arrived on 9 March 2000, [t states that when a
final decision regarding the full operation of the plant is taken it will set out the
reasons in full, and this will be sent to Ireland. Ireland’s second request in the letter of
23 December 1999 related 1o the inadequacy of the 1993 Environmental Statement

(se¢ below at para. 87). Here, Ireland

“ralls upon the United Kingdom teo carry out a new cnvironmental impact
assessment procedure laking into account the requirements of the 1982
UNCLOS, the 1991 Espoo Convention, the 1992 OSPAR Convention.
Directive 97/11/EC, and the 1998 Sintra Ministerial Declaration. The frish
Government also seeks confirmation that the operation of the proposed MOX
plant wili not be authorized before such a revised environmental impact
assessment procedure has been camried out.”
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71, The United Kingdom's tetter of ¢ March 2000 docs not respond to this point at

all, The United Kingdom has not responded since.

72. Ireland’s third request in s letter of 23 December 1999 concecrned the impact of
the discharges from the MOX plant into the marine environment, having regard to the
obligation which the United Kingdom accepted in 1998 to reduce conceniration of
artificial radioactive substances in the Irish Sea to “close to zero™ by 2020, as well as
the precautionary principle. In this regard Ireland
“seeks the views of the UK Govermment as to the basis upon which the
proposed auwthorization of discharges from the MOX plant into the marine
cnvironment would “meet all...intemational standards and lepal
requirements”, as thc Environment Agency claims. The Irish Government

further seeks confirmation that no authornization will be granted or put into
effect pending resolution of these matters.”

73.  The United Kingdom’s letter of 9 March 2000, purportcdiy in response, does not
address Ireland’s request. It is clear from this exchange that the United Kingdom has
not responded to any ol Ireland’s enquiries, and cannot be considered to have taken

into account Ireland’s interests.

74. The second example of the United Kingdom’s failure to fulfil its obligations
concerns Ireland’s request for information under Article 9 of the OSPAR proceedings,
resulting in the invocation by Ireland of the OSPAR dispute settlement procedure and
thc constitution of an arbitral tribunal to tesolve the dispute. As described in its
Statement of Claim in that Case {Annex I, p. 93), Ireland requested information
relating inter afie to the proposed start date [or the operation of the MOX plant, the
number of years over which the plant is to operate, the velume of plutonium and
uranium oxides which are to be reprocessed into MOX pellets, and the number of
international transports of spent nuclear fuel and of MOX fuel assemblies which will
be entering the Irish Sea in close proximity to Ireland (as set out in the PA Report),
ireland reiterated that request on several occasions. Each time the request was mct with
sitence or a rcfusal to give the information, without any reasons beyond a general and
unparticulanised claim to “commereial confidentiality™ (see Annex 1, p. 93 et seq.).
Ireland has also been forced to remind the United Kingdom about requests for

information which have been made but not responded to. For example, in the letter of
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30 July 1999 Ireland request a full copy of the PA Reporl, Some five months later no
response had been received from the United Kingdom. A further request was made by
letter of I8 November 1999 (Annex 2, p. 9). A response finally came on 17 December
1999, refusing to provide the information. The reasoning was limited 1o a stalement
that “‘[dlisclosure of this infomation could cause BNFL unacccptable commercial
hann™ (Anncx 2, p 10). On 21 May 2001 the United Kingdom Environment Minister
responded to a further request: “l am still considering this Hut | hope o be able to
provide you with a substantive reply shortly” (Annex 2, p. 18). No such reply was
forthcoming until after Ireland had commenced arbitration proceedings. Once again,
the exchange of letters demonstrates the reluctance of the United Kingdom to engage

with Ereland, amounting i Ireland’s view to a failure to cooperate.

75. The third example of non-cooperation on which Ireland relies for present
purposes congems the United Kingdom's failure to accede 1o Ireland’s request that the
United Kingdom not authorise the MOX plant pending the outcome of the OSPAR
arbitration proccedings. It will be reealied that enc purpuse of these proceedings is 10
obtain bhasic information {see above at para. 74) which will allow Ircland to assess
whether the environmental consequences of the operation of the MOX plant have been
properly considered in accordance with the United Kingdom’s obligations under the
LOSC. Here, lreland’s request was made in its Statement of Claim of 15 June 2001
and the covering letter. No responsc was reeeived, Ireland sent a reminder on 7 August
2001. On 13 September 2001 the United Kingdom responded, dectining to accede to

Ireland’s request.

76. A fourth exampic ol the difficultics [aced by Ireland in ts relations with the
Uoited Kingdom is reflected in the most recent comrespendence, in particular the
United Kingdom's claim that as at 24 October 2001 there did not exist a basis for a
“meaningful” exchange of views with Ireland, sinee Ireland’s concemns were
unsuppaorted by “reasoning™. It will be clear from paragrapb 45 above - and paragraphs
87-89 below relating to the inadequacy of the Environmental Statement — that Ireland

has set out in detail its concerns (and the reasoning supperting those concerns) relating

to the non-compliance by the United Kingdom with its substantive obligations under
tbe LOSC. Those were set out in the letter of 23 December 1999, and they have been

reiterated  subscquently, most recently at the meeting held at the Foreign and
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Commonwealth Office on 5 October 2001 and in Ireland’s letter to the United
Kingdom dated 16 October 2001. By letters dated !8 and 24 October 2001 the United
Kingdom claims that it does not “understand why the Irish Government considers the
UK to be in hreach of the [LOSC] provisions and principles, and that the “iist ol
alleged breaches” put forward by Ireland does not “throw any light on the rcasoning of
the Irish Government™. Given the history of the dispute, in particular over the past
three years, the claim is both surprising and without any merit. The earlier
correspondence (including Treland’s letters of 30 July 1999 and 23 December 1999)
goes into considerable detail in explaining lreiand’s concerns. The United Kingdom

has choscn to ipnore those letiers.

77. Finally, in relation to this aspect of the duty to cooperate, fretand notes that even
now it has difficulty in obtaining full information from the United Kingdom. In her
letter dated 24 October 2001 the Uniled Kingdom Secretary of State {at DEFRA)

writes;

*In your letter of 16 October 2001 you said that the Irish Government notified
the United Kingdom “that following the deccision of the United Kingdom to
procccd with the authorisation of the MOX plant, it considers the United
Kingdom to have acted in violation of provisions of various international
insiruments..” [t 1s in fact the case that the authorisation procedure for the
MOX plant has not vet been comnpleted.™ {emphasis added)

78. The clear implication is that the view adopted by Iretand is premature and that it
would be inappropriate for Ireland to proceed now to LOSC dispute settlement. In fact,
a letter dated 17 Qctober 2001 written by BNFL to Friends of the Earth in the context
of English judicial review proccedings, and copied to the Head of Civil Litigation at
DEFRA, had stated that:

“Following the decision of the Secretaries of State on 3 October 2001, BNFL
commenced with the consent of the NIL, the initial stages of plutonium
cormnmissioning, which it expects 10 complete on or around 15 November
2001, These involve the transfer of sealed plutonium containing materials into
SMP in order to calibrate radiation monitoring equipment and test shielding,
These initial stages are part of a commussioning programme which will lead to
the opening of a plutonium can scheduled to take place on or around 23
November 2001, allowing plutonium to be fed into the proccss as a
prerequisite to the manufacture of MOX fuel. The cost and complexities
involved in reversing the commissioning of SMP will be very significantly
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increased once the plutonium can bas been opened and plutonium introduced
inta the plant process.

It is of vilal commercial imporiance to BNFL that the completion of the
commissioning programme for SMP and the commencement of active
operations is not delayed and it is BNFL’s firm intention to proceed with the
programme outlined above. For this reason alone, it would seem to be in the
interests of all partics to have the judiciai Review proceedings heard before 23
November 2001.”

79. N is difficult to sce how the United Kingdoin Secretary of State’s letter of 24
October 2001 can be regarded as a fulfilment of the United Kingdom’s duty to
cooperate, as required by Articles 123 and 197 of the LOSC. Qn 30 QOctober 2001
Ireland wrote to the UK Secretary of State at DEFRA seeking clarilication from her as
to the date upon which she expected the authonzation procedure for the MOX plant to
be completed. By the date of this Statement. notwithstanding the urgency, she had not

replied, despite a reminder sent on 5 November 2001.

The United Kingdom has failed to take into accaunt Ireland's rights and

interests in the protection of the Irish Sea

80, The United Kingdom’s obligation ta cooperate with lreland includes the
responsibility to take into account Ireland’s rights and intcrest in the protection of the
Irish Sea. In April 1997, in the context of its decision not to authorise the construction
of a dcep waste repository under the Irish Sea (see supra, para. 6), the United Kingdom
expressly recognised Ireland’s legitimate interest in the protection of the Irish Sea from
sources of radioactive pollution arising in the United Kingdom. Recognising that
intercst means, pursuant to Articles 123 and 197 of LOSC, taking Ireland’s views into
account in deciding whcther to authorise the MOX plant, and if so under what

conditions,

Bl. As sct out above, the United Kingdora has systematically chosen not to respond
to Ireland’s concerns since 1994, It appears to have ignored thcm entirely. 1t now says
that it does not cyen understand Ireland’s concerns (see letter of 18 October 2001). If

that is indeed the case, the United Kingdom plainly eannot claim to have taken into
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account Ireland’s rights and ioterests. This failure constitutes a furlher violation of the

United Kingdom’s duty to cooperate,

2. The obligation to carry out an environmentol assessment

82. Ireland submits that the United Kingdom has violated LOSC Aricle 206

(" Asscssment of potential effects of activities™). This provides:

“When Statcs bave reasonable grounds for believing that planned activities
under their jurisdiction or control may cause substantial pollution ol or
significant and harmful changes to the marine environment, they shall, as far
as practicable, assess thc potential effects of such activities on the marne
environmenl and shall communicate reports ol the resulls of such assessments
in the manner provided in article 205.”

83. Inits Statement of Claim lreland asks the arbitral {ribunal to declare that

*the United Kingdom has breached its oblipations wmder Acdicle 206 of
[LOSC] in relation 1o the authonsation of the MOX plant, including by

(a) failing, by its 1993 Eurvironmental Siatement, properly and fully to assess
the potential effects of the operation of the MOX plant on thce marine
environument of the Irish Sea; and/or

{b} failing, since the publication of its 1993 Environmenta! Statement, to
assess the potential effects ol the operation of the MOX plant on the
maring environment by relerence to the factual and legal developments
which have arisen since 1993, and in particular since 1998; and/or

{c) failing tn assess the potential eflects on the marine covironment of the
Irish Sea of international movements of radioactive materials to be
transported to and froun the MOX plant; and/or

(d) failing to assess the risk of potential effects on the marine environment of
the Irish Sea arising from terronst act or acts on the MOX plant and/or on
internatiunal movements of radioactive material to and from the MOX
plant.”

834. The proposed MOX plani and international movemenis of radicactive materials
associated with the operation of the MOX plant are plainly activities withip the
jurisdiction and control of the United Kingdom which “may cause substantial pollution
of or significant and harmfu] changes to the marine environment” of the Irish Sca.

Ireland considers that ihe United Kingdom is in violation of this Aricle 206 by reason
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of its having failed to camry out an adequate environment assessment of the MOX
plant, and for havirg failed entirely to camry ou! any assessment of the associated

miemational movements of radicactive materials.

85. The proposed MOX plant was the subject of an environmental impact asscssment
procedure in 1993. A copy of the Environmental Statement preparcd by BNFL as part
of thal process is sct forth at Annex 1, p. 33, In 1994 Ircland communicated to the
United Kingdom its views as to the inadequacies of the Environmental Statement,
summarising its position as follows:
“the Environmental Statement does not provide sufficient and adequate
information to enable the effects on the environment of the MOX plant to be
assessed and that it does not comply with the relevant requirements of the EC
Directive on Environmental Impact Assessmeni [Directive §5/337/EECT™

Submission to Capeland Borough Council vn Propused Sellufield Mixed
Oxide (MOX) Plant. 1994, page 10.

86. [nthat submission Ireland sets out its concerns. 1t notes in panicular the complete
fuilure to assess the consequences of transport accidenis or of accidents to the
proposed MOX plant, or the impact of exposures of members of the public, either near
the site or in the nearest Member State, freland. It notes also the failure to provide any
information about the radiation doses which will be received by members of the public
in Ireland during the normal operation of the MOX plant, Other important concemns
related intcr alia to: the failure to take proper account of the area’s topography.
geology and scismology: the failure to provide information on demography and
metcorology; failure to provide information on the relationship between the plant and
the nearby marine environment of the Irish Sea; the failure to consider the effect of
further radicactive discharges on the ecology of the marine environment, including
marine invertebrate fauna, algae, plankton, and commereial and sport fish; the fajlure
to provide data on the naturc and quantities of materials to be used in the production
processes; the failure to provide eomplete information on the nature and quantities of
the effluents and wastes to be gencrated by the MOX plant, or thc methods of
processing them; the absence of complete infornnation on desomuinissioning and its
effects; and the failure to provide information on the cnvironmental monitoring

propramsnes to be undertaken by BNFL.
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87. These concerns were taken up apain, and in furlher detail, in Ireland’s letter of 23
December 1999 to the UK Secretary of State for the Department of the Environment.
Transport and the Regions. By this {ime more than [ive years had passed since the
Environmental Statement had been published, 2nd no supplement bad been prepared to
update . Treland wrote to the United Kingdom reiterating its earlier concerns (in
particular in relation to the inadequate assessment of impact of discharges into the
marine environmeni) and setling forth is view that the environmenta! assessment of
the plant was further deficient by reason of the fact that it failed to take any account of
the material developments in Eaglish, EC and intemational law which had occurred
since 1993 for the protection of the marine envirvnment of the Irish Sea. The legal
developments, which bad s1! come into effect for the United Kingdom since the 1993

Environmenta! Statement was published and approved, included:

* the 1982 LOSC (ratified by Ireland on 21 June 1996 and acceded to
by the United Kingdom on 25 July 1997},

= the 1992 OSPAR Convention {in force for the United Kingdom and
Ireland on 25 Mareh 1998);

« the 1998 Sintra Ministerial Statement apreeing “to prevent pollution
of the maritime area from ionising radiation through progressive and
substantial reductions of discharges, cmissions and losses of
radioactive substanccs, with the ultimate aim of concentrations in the
environment near background values for naturally occurring
radioaetive substances and elose to zero for artifieial radioactive

substances™; and

* the amendmenis to EEC Directive 85/337 (on environmental impact

assessment), introduced by Directive 97/11/EC,

88. In its letler of 23 Dcccmber 1999 Ireland expressly identified furher
internaticnal legal obligaticns which had to be taken into account in authorising the

MOX plant and international movements of radioactive materials, including:

+ The obligation to protect and preserve the marine environment and to
prevent poilution of the marine environment: 1982 LOSC Arts. 192 to
194;
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= Thc obligation to apply the precautionary principle: sce 1932 OSPAR
Convention, Al 2{2)a);

= The obiligation to 1ake all possible steps to prevent and climinate
poilution from land based sources in accordance with Annex 1 of the
1992 OSPAR Convention, making use inter alia of ‘best available
techniques’ and “best environmental practice’: sce 1982 LOSC Art.
207, and 1992 OSPAR Convention., Art 3;

» The obligation to reduce concentrations in the environment to ‘close
to zero' for artificial radioactive substances, by the year 2020; see the

1998 Sintra Ministenal Statement;

* The obligation to ensure that national authorities make available
information an activitics or measures adversely aftecting or likely to
affect the state of the maritime area: see 1992 OSPAR Convention,
Art % 1); and

*  The obligation to prepare an cnyvironmental impact assessmcht prior
to a decision to authorisc a proposed activity: sce 1982 LOSC An
206.

In its letter of 23 December 1999 Ireland stated:

“The EIS which was prepured in 1993 does not clearly identify the discharges
of radioaetive matenal into the marine environment or assess their iinpact. [t
fails to consider the altematives to the proposed activity, and it docs not
indicate predictive methods and assumptions. 1t does not provide any
inforrnation as to the international movements of radicactive materials
associated with the opcration of the plant. Morcover, the EIS has been
preparcd on the assumption that discharges of radioactive material from the
MOX operations would be intemationally lawtul and without taking into
account the need to reduce concentrations in the covironment to “close to
zero™ by the year 2020, Further, the EIS s premised on operations which are
clearly not precautionary in character, assuming as they do the discharge of
new radiosctive materals into the marine environment. Finally, the
consultation procedure on the economic justification of the plant has been
carried out on the basis of inadequate information baving been made available
1o the public. Despite requests from the Irish Govermment for such information
{-.-) the UK Government has refused to disclose this information to the Irish
Goverment.
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In light of the above points, a decision to authorize the operation of the MOX
plant would be based upon an EIS which was incompatible with the UK
obligations under the 1982 [LOSC], the 1991 Espoo Convention and Directive
97/11/EC and consequently be in violation of the rcquircments of those
instruments. Such authorization would violate the obligations of the United
Kingdom to apply a precautlionary approach and to inter alia protect and
preserve the marine environment, 1o take all possible steps to prevent and
climinate pollution from land based sources, and (o reduce concenfrations in
the environment to “close to zero” for artificial radivactive substances, by the
year 2020 (as required by the 1982 UNCLOS, 1992 OSPAR Convention and
the 1998 Sintra Ministerial Declaration).”

90. As has been noted above, the United Kingdom took more than ten weeks to
respond to the letter of 23 December 1999 (sce United Kingdom letler of 9 March
2000). That response from the UK Minisier for the Environment apologised for the
delay in responding and stated:

“Whilst I am, of course, grateful to you for your further views and comments,

1 am sure that you understand why I cannot address these points in detail while

wc arc still in the process of coming to a final decision on the full operation of

the plant. 1 am also sure that you wiil apprecciate that the implications of the

data falsification incident at the Sellafield MOX Demonstration Facility will
have some bcaring on our decisions.

Whatever our [inal dectsion, we do plan to publish a decision document which
will explain our rcasons in fuil. T will cosure that you are sent a copy
immediately it is published,”

91. The United Kingdom did not respond further to Ireland’s concemns. The decision
document on the MOX plant and intcrnational movements was finally published on 3
October 2001, It made no mention whatsoever of the concems raised by Treland in
relation to tbe LOSC.

92, In thesec circumstances the United Kingdom cannot claim that Ireland has not set
out its concerns in detail. The United Kingdom has had more than two years to respond
to them and to address them. It has not done so. The MOX plant has not been subject
to any further environmental assessment to consider whether ils operation would meet
the standards of the instruments mentioned above. The international movements of
radioactive matedals have not been subject to any environmental assessment
whatsoever. In Ilrcland’s view these omissions fail to respeet Ireland’s mghts under

Article 206 of LOSC, to the requirements of which the Uniled Kingdom was expressly
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dirceted to by Ireland’s letter of 23 December 1999, Ireland also directed the United
Kingdom to a 1997 judgement of the International Court of Justice which underscored
the importance of environmental assessment and the nced to take into zccount new
standards of envircnmental protection. At paragraph 140 of the Case Concerning the
Gabcikovo-Nagymaros Project (Hungary/Slovakia) the International Courl stated:
“In order 10 cvaluate the environmentsl risks, current standards must he taken
into_consideration. [...] The Court is mindful that, in the field of
environmental proteetion, vigilance and prevention are required on account of
the often irreversible character of damage io the environment and of the

limitations inherent in the very mechanism of reparation of this type of
damage.

Throughout the ages, mankind has, for economic and other reasons, constantly
interfered with nature, In the past, this was oficn done without consideration
of the effects upon the environment. Owing to new scientific insights and to a
growing awareness of the risks for mankind - for present and future
generations — of pursuit of such interventions at an unconsidered and unabated
pace, new norms and standards have been developed, set forth in a greal
number of instruments in the last two decades. Such new norms have to be
taken into consideration, and such new standards given proper weight, not

only when States contemplate new activities but also when_continuing with
activities begun in the past.” (emphusis added)

The Court concluded that, “[fJor the purposes of the present case, this means that
the Panies together should look afresh at the effects on the environment of the

operation of the Gabcikovoe power plant. [...]” (emphasis added)

03. lreland respectfully endorses the approach laken by the Intemational Coun,
which makes it clear thai new projects must be evaluated in the light of the standards
in force at the time of proposed authorisation. Any approach other than the
evolutionary one favoured by (he ICJ would retard progress in the field of
cnvironmental protection, giving States an incentive to rush projects to completion
before the formal adoption of more demanding legal norms, and allowing outmoded
and harmful projects to continue in defiance of new standards. The approach taken by
the United Kingdom — authorising in 2001 the MOX plant by reference to standards of
1993 — would not be consistent with the duly to protect and preserve the marine

cnvironment of the Irish Sea.
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94. In conclusion, Ireland has a right under Article 206 of the LOSC to cxpect the
United Kingdom to subject the MOX plant to an environmental assessment which
tekes into account the environmental standards pertaining at the time of any decision
by the UK authorities. Ireland has a further right to expect international movements of
radioactive materials associated with the operation of the plant to be subjected to an
environmenta} assessment. These rights will be irrevocably lost if the United Kingdom

now proceeds to authorise the plant.

3. The obligations of the United Kingdom to protect the marine
environment of the frish Sea, including by taking alf necessary
measures to prevent, reduce and conirol further radicactive pollution
of the Irish Sea

Introduction

95, Ireland submits that the United Kinpdom has violated () Anticles 192 and 193,
and {b) Article 194, and {c) Article 207, and (d) Ariicles 211 and 213 of LOSC. Ireland
considers that each of these four heads give rise to separaic causes of action. For the
purpeses of these provisional measures proceedings, and without prejudice to the
approach to be taken at the merits phase, Ircland considers that it is convenient to treat

the various causes of action colleetively.

96. In interpreting and applying these provisions of LOSC Ireland also relies on
Articte 293 of the LOSC, which provides that a court or tribunal having jursdiction
under Pari XV of the LOSC “shall apply [LOSC] and other rules of international law
not incompatible wilb [the LOSC]". In relation to this case, including at the
provisional measures phase, two principles and rules of international law inform
Iretand’s rights under LOSC, namely (a) the precautionary principle, and (b} the
chligation to reduce concentrations of artificial radicactive substances to ‘close to

zero® by the year 2020,
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Minutes of meeting in civil case No. 4 for the year 1422 H, Mr Zaki Abdoh
Al-HadhrZimiragainst.;Ehe Publilz Assets Prosecution Dept., Governorate
of Hadhramout, issued on 16 June 2001 by the Court of Public Assets (in

ArabjQ ANPLaspxOMEedd precautionary principle is now recognised as a rule of

cul‘:;. l&ls')l(l 1?1 g!!lllgll?{)tl{gplaw, that it is binding upon Ircland and the United Kingdom,

and that it is of singular importance for the provisional measures phase of this case.
The precautionary principle is a free-sianding obligation which binds the United
Kingdom but which it has failed to apply, and it is a principle applicable to the
interpretation of each and every provision of LOSC upon which Ireland relies,
including the interpretation and application of “urgency’™ under Article 290(5) LOSC
sce further below at para. 148).

98. The precautionary principle is well-cstablished in its application to the protection
of the marine ecnvironment. The preamble to the 1984 Ministerial Declaration of the
International Conference on the Protection of the North Sea (which includes the Irsh
Sea), in which Ircland and the United Kingdom participated, referred to the
consciousness that States “must not wail for proof of harmful elfects before taking
action”, since damage to Lhe marine environment ean be irreversible or remedial only
at considerable expense and over long periods?’ The Ministerial Declaration of the
Second Norlh Sea Conference (1987) accepted that “in order to protect the North Sea
from possibly damaging effects of the most dangerous substances, a precautionary
approach is necessary™. 3% At (he Third North Sea Conference (1990} Ministers pledged
1o continue to apply the precautionary principle.#? in 1992 morc than 175 Statcs at the
United Nations Confercnce on Environment and Devclopment {UNCED) confirmed
their suppon for the precautionary principle, adopting a working delinition in Principle
15 of the Rio Declaration on Environment and Development. This provides:

“In order to protect the environment, the precautionary approach shall be

widcly applied by States according to their capabilitics. Where there arc

threats of serious or irreversible damage, lack of full scientific certainty shall

not be used as a reason for postponing cosi-cffective measurcs {o prevent
environmental degradation.”

45 Bremen, | Movember 1984,

46 London, 25 November 1987. See also PARCOM Recommendation 8971 (1989, supporting the “principle of
precautionary aciion™,

47 The Hague, 8 March 1390,
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49. These States also expressly confirmed that the precautionary approach was
applicable in terms to nuclear activities camried out in proximity to the marine
environment, Paragraph 22.5 of Agenda provides:

“Slaies, Iin cooperation with relevant intcmnational organisations, where
appropriaic. should: [...]

c) Not promotc or allow the storage or dispusal of high-level. intermediate
level and low-level radivactive wastes near the marine cnvironment unlcss
they determine that scientific evidence, consistent with the applicable
intermationally agreed principles and guidelines, shows that such storage or
disposal poses no unaceeptable risk to people and the marine environment
or does not interfere with other legitimate uses of the sca, making, in the
preccss of consideration, appropriate use of the concept of the
precautionary approach;”

100. In the Southern Bluefin Tuna case the International Tribunal recognised the need
for the parties in those cases to ““act with prudence and caution™ to ensure that effective
conscrvation measures are taken and to prevent serious harm to stocks of Southem
Blucfin tuna (para. 77). Ircland respectfully subemits that thc requirements of “prudence
and caution” are even more relevant for decisions relating to the irreversible discharge

of radioactive substances into thc marinc environment, whether direct or indirect,

intended or unintentional.

[31. Precaution, prudence and caution apply both to the operation of the MOX plant
and to the intermational movements of radioactive materials associated with it. The
harmiul cffects of radioactive pollution on the marine cnvironment are not in doubt.
Applied to the autherisation of the MOX plant and intemational movements of
radioactive materials associated with the plant, the precautionary principle means that
the United Kingdom must apply caution, and take preventlive measurcs cven where
there 15 no conclusive evidence of a causal rclationship benween the inputs and the
cffccts. lrcland considers that the precautionary principle becomes all the more
important following the events of 11 September 2001 and recognition by the IAEA
and other regulatory bodies of the significantly increased risks of terrorist attacks on
nuclear sites and on inicrnational movements of radioactive matenals (s¢e supra,
paras. 39-43). lreland submits that the precautionary principle also infonns the
conditions under which the International Tribunai should approach the question of

urgency and the prima facie merits of lreland's case,
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The obligotion to reduce concentration of artificial rudioaciive substances

to “close to zero” by 2020

102. Ireland’s rights under the LOSC are also shaped by the commitment undertaken
by the United ¥angdom in the Sintra Ministerial Declaration of 23 July 1998, The
Ministers of the OSPAR Contracting Parties and the European Commission adopted
the following commitment:
“WE AGREE, in addition, to preveni poliution of the maritime arca from
ionising radiation through progressive and substantial reductions of
discharges, emissions and losses of radioactive substances, with the ultimate
aim of concentrations in the environment near background values for naturally
oceurring radicactive substances and close te zero for artificial radivactive
substances. 1n achicving this objective, the following issues should, inter ufia,
be taken inte account:

- legitimate uses of the sea.
— lechnical feasibility;
radiclogical impacts te man and biota,
Wl SHALL ENSURE that discharges, emissions and losses of radioactive
substances ar¢ reduced by the year 2020 to levels where the additional

concentrations in the marine environment above historic levels, resulting from
such discharges, emissions und losses, are close to zero.”

103, The Minisiers also adopted an OSPAR Strategy with Regard to Radioactive
Substances (Reference No. 1998-17), which adopts the following Objective:
“In accordance with the general objective, the objective of the [OSPAR]
Commission with regard to radioactive substances, including waste, is to
prevent pollution of the maritime area from iomising radiation through
progressive and substantial reductions of discharges, emissions and losses of
radioactive substances, with the ultimate aim of concentrations in the

environment near background values for naturally occurring radioactive
substances and close (o zero for anificial radioactive substances.”

104. In mceting this Objective the OSPAR Strategy is stated to involve the application
of the precautionary principle and requires Contracting Parties to take into account
inter alia “the relevant intemational conventions and Contracting Partics’ obligations
under intermational law relevant to this OSPAR objective” (Radiocactive Strategy,

paras. 2.1 and 2.2).
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105, Ireland submits that the (998 Sintra Ministenial Declaration, together with the
Guiding Principles and in particutar the precautionary principle, establish a
presumption against discharges of radioactive subslances into the marine environment
from any new source. It is only with that intcrpretation that there can be achieved the
commitment te reduce concentrations of radioactive substances in the manne
environment to “close 10 zero” by 2020. The OSPAR Objective and the Guiding
Principles which are relevant 1o the interpretation and application of the LOSC, which
establishes clear obligations to prevent, control and reduce pollution. Ireland
respectfully submits that it has the right to expect that the United Kingdom should

fulfil its obligations under LOSC to prevent, control and reduce pollution.

The Unired Kingdom s violutions of the obligation (o prevent pollution to

the marine environment

106. In its Statement of Claim Ircland has distinguished between the LOSC violations
concerning marine pollulion arising from (1) discharges or other rcleases of
radioactive sobstances into the marine environment occurring by design, by accident or
by tcrrorist act, and (2) the tailure properly or at all to assess the risk of terrorist attack

and prepare for thc consequenees of any such attack.

(1) Discharges or other releases of radivactive substances into the

marine environment by design, accident or terrorist act

107. Inits Statement of Claim Ireland asks the arbitral tnbunal to declare:

“That the United Kingdom has breached its obligations under Articles 192 and
193 and/or Article 194 and/or Aricle 207 and/or Adicles 211 and 213 of
[LOSC] in relation to the authorisation of the MOX plant, including by failing
1o take the nccessary measures to prevent, reduce and control poltution of the
marine environment of the Irish Sea from (1) intended discharges of
radioactive materials and or wastes [rom the MOX plant, and/or {2} accidental
releases of radioaclive materials and/or wastes from the MOX plant and/or
international movcments associated the MOX plani, and/or (3) releases of
radioactive materials and/or wastes from the MOX plant and/or international
movements associated with the MOX plant resulting from terrorist act;”
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1t witl be apparent from the relicl sought that Ireland considers that it has the right not
to be adverscly affected by radicactive discharges into the Irish Sca from the MOX
plani or international movements of radioaclive materials associated with it. From the
time the plani is commmssiened lreland will be subject to new and intenticnal
discharges which will have bcen authoriscd by the United Kingdom, However
“minimai” the Uniled Kingdom may consider those discharges to be. they arc a cerlain
and undisputed fact. And they are irreversible. Funher, from the time the plant i3
commissioned [retand will be subject to the risk of accidental discharges, or discharges
caused by terrorist act, which come from a pew source. The epnhanced risk is also a
fact. It is incansistent with Ireland’s rights under the LOSC, and it is inconsistent with
the precautionary principle for those risks to be imposed on Ireland by the United

Kingdom.

(a)  Imtended discharges from the MOX plant

108. Information rclating to the intended discharges of radicactive substunces rom
the MOX plant is limited. Until 3 October 200t what was known was drawn
principally from the 1993 Environmental Statement.4® This conflirmed thai the plant
would producc “various solid radioactive wastes, principally in the form af plutonium
conlaminated material” comprising process waste and maintenance waste, in an annual
amooni of “about 120 m™ (1993 Environment Statement, para. 4.34-35). Thc
Environmental Statement is opague as to where the waste would go, providing mercly
lhat

“(IJt is intcoded to route all PCM to the proposed ncw Water Treatment

Complex {WTC) where it will be compacted to onginalty half its original

volume before being prepared for ultimate disposal 1n a_manner consistent

with the Company’s and the UK’s strategy for the disposal of intermediate
level waste.” {/bid., criphasis addcd)

Ircland notes that this statement indicates only that the waste will be “prepared for
disposal”, does not indicate where it will be actually disposed, and docs not indicate

the types or gquantitics of radioactivity or the radionuclides associaled with the wastc

48 The Decision of 3 Uctaber 2001 provides limited further information jone paragraphy, but this wmlormatan
merely rmises further questions. and the United Kingdom was plainiy nol intending ta provide a lurther
uppurtunity for these questions (o be answered before the operation of the MUOX planu see Annex i, p. 107
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{the probleny is a potentially serjous one in view of last month's decision two close two

reprocessing facilities due to a lack of storage for waste: supra. para. 15).

18, The 1993 Environmemal Statement confirms also that the MOX plant will

produce liquid radioactive elflucnts. It indicates that these will be minimal, and that
“effluent arising from floor washings and fucl assembly wash will be about
107m’'yr; this will he discharged, via THORP. to existing site facilitics. The

arisings will be conditioned as necessary to make them suitable, atier
monitoring, for discharge to sea.” {1993 Environmental Statement, para. 4.37)

117 This confirms that radioactive wastes will be discharged dircctly into the Irish
Sea. It does not indicate the types or quantities ol radivactivity of the radionuclides

associatcd with the waste to be discharged into the Irish Sea.

111. The 1993 Statement further confirms that the MOX plant *will have the potential
for different levels of radioactive contamination and airbomc activity” (1993
Environmental Statemeni, para. 4.39). The Siatemient confirms that some of the
vatepgories of ventilation cxtract will be discharged into the atmosphere, and that they
will have a radioactive content (fbid., para. 4.41). Once again the Environmental

Statement provides no information as to quantities or types of radiation.

112. Ircland considers that thz discharges into the Irish Sea and into the atmosphere
(some uf which will enter the Irish Sca), are incompatibie with the United Kingdoin's
obligations under Pant XiI of the LOSC, particularly when read in the light of the
precaulionary principle and the obligation set forth in the 1998 Sintra Ministerial
Declaration. These discharges (whether directly into thc marine environment or
inditectly via the atmospheric route) constitute poilution within the mecaning of Anicle
i) of the LOSC. which pollution will enter the marine environment, including areas

over which Ireland cxcrecises sovereign rights or hus sovereignty.

113, In Ircland’s view these discharges are incompatible with the United Kingdum's
obligation “o proteet and preserve the marine environment”™ (Article 192 LOSC). They
ar¢ also incompatible the United Kingdom's obligations to “lake all ... measures ..
that are nccessary to prevent, reduce and control pollution from any source™ (Arlicle
194¢1)}, to use “best practicablec mcans™ 10 achieve that result (fbid.), to “ensure that

activities under [the Unitcd Kingdom's] jurisdiction or control arc so conducted #s nut
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to causc damage by pollution to |Treland]” (Article 194{2)), and to ensure that
“pollution arising from incidenis or activities under [the United Kingdom's]
jurisdiction or control docs not spread beyond the areas where [the United Kingdorn|

excrcise[s] sovereign rights in accordance with [LOSC]" {fbid.}.

114. Further, the propused discharges violate the United Kingdermn’s obligation “to
minimize to the fullest possible exient ... the release of 1oxic, harmful or noxious
substances specially those which are persisient, from tand-based sources, from or
through the aimosphere or by dumping” (Article 194(3)(a)). The discharges also
violate the obligations under Article 207 of the LOSC on pollution from land-based
sources {in particular Aricle 207(2) and {5) of LOSC), Article 212 of LOSC on
pollution from or through the atmosphere, and Artcle 213 of LOSC, on the

enforcement of laws with respect to pollution from land-based sources.

115. The dangers to the marine environment, and consequently to human health,
which are posed hy existing reprocessing activitics at the Sellafield sile arc widely
recognised, A recent example is the independent reporl commissioned by the European
Parliament’s Seicntific and Technolegical Option Assessment Prograimme, ond dated
August 2001, The Executive Summary of the STOA Report stales:

“Internal BNFL documents suggest significant increases in nuclide releases in

thc future at Sellafieid. For some “worst case™ scenarios, the operator prediets

for “levels approaching or above limits™ for sca discharges of over half the

currently aothorised radionuciides. A similar situation is expected for aerial
rcleases. ™%

116. Agaipst this background it is clear that any discharges from the new source
represcnted by the MOX plant would violate the United Kingdom’s LOSC obligations

s set fonth above.

44 See Annex 2 p. 30



REQUEST - IRELAND 35

(5

fb}  Accidental releases from the MOX plant or international

movements

117. When the plutonium can is opened and the MOX plant is commissioned, on or
around 20 December 2001, there will be a matenal increase in the risk — in quantilative
terms — of accidental discharges of radioactive substances from the MOX plant or from
intcrmational movements associated with the plant. The poor track record of regulatory
conpliance at the Sellaficld site, where numerous regulatory violations have occurred
(see supra, para. 15}, coupled with the absence of *a proper safety culture” within
BNFL which the United Kingdom’s Nuclear Installations Inspectorate identified as
recently as 1999 (supra, para. 16}, supports Ireland’s concerns about further accidental
discharpes from the MOX plant and associated international shipments. Ireland
respectfully submits that pending the ocutcome of the Annex VII arbitral procedure it
has the right not 1o be subject to any accidental discharges or — consistently with the
precautionary principle — to the threat or risk of accidental discharges from the MOX
plant or new intermaticonal movements associated with the plant, That right arises under
Anrticles 192, 194, 207 and 212 of LOSC. That right will be violated il the MOX plant

is commissioned prior to a determination of the merits of lreland’s case.

{c} Releases from the MOX plant or international movements as a

result of terrorist act

118. The Sellafield site las already been identified as a prime target for terronist attack
{supra, paras 39 ef seg.). Since 1! September 2001 the threat of terrorist attacks on
Scllaficld has increased significantly. The opening of the pluionium can at the MOX
plant en or around 20 December 2001, and the increase in the number of international
maovements of spent nuclear fuel and MOX asscmblies following the operation of the
MOX plant, will create a new target at the Sellafield site — the plutonium-contaminated
MOX plant — and new targets in the form of vessels transporting highly radioactive
substances to and [rom the MOX plant. Ireland respectfully submits that pending the
outcome of the Annex VII arbitral procedure it has the right not to bec subject to any
inereased threat or risk of pollution resulting [rom terrorist attack. That right existed
before 1 September 2001, After 11 September the importance of the right and the

incrcased threat to it is incomtestable, Authorising MOX at this time is wholly
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inconsistent with the precautionary principle or approach. Authorising MOX without
engaging in new and additional security measures and cooperative arrangements with
interested and potentially affected neighbours is unconscionable and wholly
inconsistent with Ireland’s rights under LOSC, in particular Articles 192, 194, 207 and
212 of LOSC. These rights cannot be preserved if the MOX plant is commissioned and

commerces operation.

{2) The failure properly or ar all to assess the risk of terrorist attack

and prepare for the conseguences of any such aitacit
prepare, ) |

119. In its Staternent of Claim Ireland asks the arbitral tribnnat to declare:

“That the Un:ted Kingdom has breacbed its obligations uncler Anicles 192 and
193 and/or Article 194 and/or Aricle 207 and/or Articles 211 and 213 of
[LOSC] in reletion ta the authorisation of the MOX plant by failing (1)
properly or at all to assess the risk of terrorist attack on the MOX plant and
intcrnational movements of radioactive material associated with the plant,
and/or {2) properly or at all to prepare a comprehensive response sirategy or
plan to prevent, contain and respond to terrorist attack on the MOX plant and
international movements of radioactive waste associated with the plant;”

120. Ireland considers that the United Kingdom has the cbligation under LOSC
Articles 192, 193, 194, 207, 211, 212 and 21 to fully assess the risk ol terrorisi atiack
on the MOX plant and on international movements of radioactive wastes assaciated
with the operation of the plant. That obligation must necessarily be fullilled before the
plant becomes operational or intemational movemenis occur., That obligation existed
prior 10 11 September 2001; the cvents of that day and subsequently merely scrve lo
underseore the imporlance of the obligation, and the need to redouble efforts to assess
the risk and respend accordingly. As has alrcady been noted, the Direetor-Generai ol
the ITAEA said in October 2001:
“Countries must demonstrate, not only te their own populations, but to their

neighbours and the world that strong security systems are in place.” (supra,
para. 41)

The United Kingdom has provided no such demonstration to Ireland, its neighbour

most directly affected by the threat to Sellafield.
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121. Together with the obligation to assess the risk there exists the obligations to
prepare an appropriate response stralegy Lo prevent terrorist attacks, to respond to them
if they occur, and to contain or limit their consequences if they do occur. These
obligations arise under thc samc provisions of LOSC as identified in the previous
paragraph. It is self-evident that a full response strategy needs to be in place before the
MOX plant operates and before any intemational movemenis of radioactive materials
associated with the MOX plant are to occur. Ireland has no evidence that the United
Kingdom has taken into account the events of 11 September 2001 in revisiting its
previous responsc strategy, or that it has taken steps to put in place an upgraded
response Strategy. It seems probable that such a stratcgy will take time 1o develop, and
that il can only be put in place with the cooperation of affected States. As the closest
neighbour to Sellafield Ireland is obviously an affected and interested State, but it is
not the only one. Ireland respectfully submits that in light of svents of 11 September
2001, the United Kingdom has an obligation under LOSC to engage with each and
every State which might be affected by any movement of radicactive material
associated with the MOX plant before the MOX plant is authorised. [t makes no sense,
on policy or legal grounds, to authorise the plant aod to then enter into consultations
with a2 view to developing an appropriate response strategy. In snch circumstances
these States, including Iteland, are merely presented with a fair accompli, and their
legitimate interests and rights cannot be taken into account. The failure to consull with
affected States — lreland and others — before the authorisation of the MOX plant is

incompatible with the very purposes of the duty to cooperate.
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PART 3:

THE CONDITIONS FOR THE PRESCRIPTION OF
PROVISIONAL MEASURES

122, This section sets out [refand’s submissions that the conditions set by the LOSC
for the prescription of Provisioral Measures have been met. This application for
Provisional Meagures is made under Article 290(5) of the LOSC. Both Iretand and the
United Kingdom are States Parties 1o the Convention, which was ratified by Ireland on
21 June 1996 and by the United Kingdom on 25 July 1997, Article 290(5) enables this
Tribunal to prescribec provisional measures pending the constitution of an arbitral
tribunal to which a dispute is bcing submitted under Part XV, Section 2 of the

Convention.

123. In order for an application under Article 290(5) to succced it is necessary ta show
that prima facie the arbitral tribunal which is to be constituted would have jurisdiction
and that the urgency of the situation so requires. The following paragraphs explain
how those requirements are satisfied, They demonstrate that there is a dispute to which
the procedures of Parl XV, Section 2 of the Convention apply; that the dispute has
been submitted to an arbitral tribunal in accordance with LOSC Part XV, Section 2,
which arbitral tribunal is nol yet constituted; that thc prima facie the Annex VII
arbitral tribunal would have jurisdiction; and that the argency of the situation requircs

the prescription of provisional rneasures.

There is a dispute to which the procedures of Part XV, Section 2 of
the LOSC apply.

124. As has already been explained, the dispute has emerged from the disagreement

between Ireland and the United Kingdom in relation to:-

(1) the obligation of the United Kingdom to cooperate with Ireland in

taking measures to prodect and preserve the Irish Sea:

(2) the obligation of the United Kingdom to ecarry out a prior

environmental assessrnent of the effects on the environment of the
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MQOX plant and of international movements of radicactive matcrials

associated with the operation of the plant;

{3) the obligations of the United Kingdom to protect the marine
environment of the Insh Sea, including by taking all necessary
measures 1w prevent, reduce and control further radicactive pollution

of the Irish Sca.

The United Kingdom’s failure to co-operate with Ireland. te asscss the impacts of
MOX production, and (o protect the marine environment and to take all nccessary
measures to prevent, reduce and contral pollution of the sea, arise in respeet of both (3)
the authorisation, location and operation of the MOX plant and (i) the international
movemenis of malerial by sea of radioactive materials associated opcration of the

plant.

125, Ireland has repeatedly soupht to settle the dispute by requesting information,
including information contained in the PA Report, and later the ADE Repon. Copies
of the letters requesting that information are set out in Annexes | and 2. Had the
requested information been provided, Ireland would have been crabled to present
detailed, reasoned arguments on the authorisation, location and operation of the MOX
plant, addressing the prounds uwpon which the United Kingdom was basing its

decisions on these matters.

[26. The substantive dispute concerns “a disagrecment on a poinl of law or fact. a
confliet of legul views or of interests” {Mavrommatis Palestine Concessions, Judgment
No. 2, 1924, PCILJ, Series A, Na.2, p.11). The points of law and fact in issue are
identified in the Notification and Statement of Claim dated 25 October 2001 by which
the Annex VII arbitration was initiated, a copy of which appears as Annex 1 (page 1 et
scq.). As will be seen in the statement of relief sought, al paragraph 41 of the
Staternent of Claim, the dispute concerns the question whether the United Kingdom
has fulfilled its dutics under Anicles 192-194, 207, 211, 212 and 213 of the LOSC to
prevent, reduce and control deliberate and aceidental pollution of the Irish Sea, and to
assess the risk of terrorist attack on the plant and on movements of radioactive material
associated with it; its duties under Articles 123 and 197 of the convention to co-operate

with [retand in the protection of the marine environment of the Irish Sea; and its duties
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under Artiele 206 of the Convention properly to assess the potential effects of the
MOX plunt and associated activities upon the marine environment of the Irish Sea.
Most of these provisions of the LOSC had been identified in [reland’s letters to the
United Kingdom dated 30 July 1999 and 23 December 1999 as legal bascs upon which

[reland’s complaint rest.

127. It is clear that “ihe claim of une party is positively opposcd by the other™ (as it
wus put in the South West Africa, Preliminary Objections, Judgement, IC) Reports
1962, p. 328). 1t must be supposed thas the United Kingdom, when deciding to refuse
ta suspend tenporarily the operation of the MOX plant, considcred that it had fulfilled
its duties under the Convention. As set aut above (paras. 56-62), lreland considers that

the United Kingdoin has violated those duties.

128, Therc is, therefore, a dispute in existcnce conceming the interpretation and
application of the LOSC, which falls, in accordance with Article 288 of the LOSC,
within the junisdiction of the coun or tribunal to which the dispute is submitied in
pursuit of the provisions of Part XV, Scetion 2 of the LOSC. The dispute does not (al}

within any of the exceptions that limit the scope of Part XV, Section 2.

The dispute has heen submitted to an arbitral tribunal in accordance
with LOSC Part XV, Section 2, which arbitral tribunal is not yet

constituted

129, On 25 Qctober 2001 Ireland notified the United Kingdom of its requcst, in
accordance with Amicle 286 of the LOSC, that the dispute conccrning the
authorisation, location and operation of the MOX plant be submitted to the compuisory
pracedures entailing binding decisions set out in Part XV, Section 2 of the LOSC. The

notification is s¢l out in Annex 1, page | et seq.

130, In accordance with Article 287(1) of the LOSC, the United Kingdom has, by its
Declaration dated 12 January 1998, chosen the Intemational Coun of Justice for the
scitlerment of disputes concerning the interpreiation or appiication of the Convention.

Ircland has made no choice of court or tribunal pursuant to Article 287(1). In the
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absence of agreement to the contrary, the dispulc is therefore to be submitted to
arbitration under Annex VII, in accordance with Article 287(5) of the LOSC,

131, Ireland has, in accordance with Annex VII, Article 3{b}, nominaied Professor
James Crawford SC as an arbitrator. On 7 November 200t the United Kingdom
nominated Sir Arthur Watts an arbitrator; the other threc members of the arbitral

tribunal {the *Annex VII tribunal’} are still to bec appointed.

Prima facie the Annex FI arbitral tribunal would have jurisdiction

132, [t has been explained that the dispute is one to which LOSC Part XV, Section 2
appties, and which in principle falls within the jurisdiction of a tribunal constituted
under that section. Ireland is entitled by LOSC Article 2B6 to submit the disputc to the
Annex VI tribunal, no seitlement having been rteached by negotiation or other
peaceful means as provided for in LOSC Panl XV, Section 1. That Section ol the
Convention, in Aclicle 283(1), obliges Siates Parties in dispute to proceed

expeditiously 10 an cxchange of views regarding settlement of the dispute.

133, The exhaustion of all possibility of finding a negotiatcd or other peaceful
setilement of the present disputc was conclusively established on 13 Scptember 2001,
when the United Kingdom, responding to a request made by Ircland on 27 August
2001, refused to suspend the authorisation of the operation of the MOX plant. Three
weeks later, on 3 October 2001, the United Kingdom decided that the MOX plant was
ceenomically justified, which enabled BNFL to move o the iitial stages of plutonium
commmissiening. On 17 Octobar 2001 BNFL siated that the plant would eater into
opcration on 23 November 2001, with the opemng of a plutonium ¢an in the MQX
facility; on 6 November 2001 BNFL announced that the start date had been pushed
back until 20 December 2001(see Anncx 2, p. 28 et seq.).

134, Tbe repeated refusals of the United Kingdom 1o temporarily suspend this process
lemporarily leaves no doubt that there is now no possibility of setilemcnt of the dispute
by negotiation or peaceful means, as envisaged in Artiele 283(1) of the Convention.
The refusals appear inzer afia in letters dated |7 December, 1999, 9 March 2000, and

27 October 2000, copies of which arc sct ocut in Annex 2, page 10 ct seq. There is
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moreover, now no timec available for further discussion of altemative means for

handling the dispute.

135. There is plainly a dispute, in which specific violations of LOSC are explicitly
pleaded, and have been explicitly raised in communications between [reland and the
United Kingdom for over two years, The claims made by Ireland clearly mcet the
requiremnent, set out by the Arbitral Tribunal in the Sewthern Bluefin Tuna case, thal
“the claims made, to sustain jurisdiction, must reasonably relate to, or be capablec of
bcing evatuated in relation to, the legal standards of the trcaly in point™: Southern
Bluefin Tuna Caxe, (2000), 39 [LM 1359 (2000), paragraph 48,

136, The Annex VIl tribunal has prima facie jurisdiction over that disputc coneerning
the interpretation and application of the convention. Therc is no other tribunal that has
jurisdiction in respect of the complaints concerning the interpretation and application
of the LOSC. In particular thc OSPAR tribunal which has been constituted has no such
jurisdiction. The question put the OSPAR concerns only Aficle 9 of the OSPAR
Convention, which relates solely to the disclosure of information. The substantive
question of the legality of the United Kingdem's conduct in relation to the MOX plani

is oot i ssue in the OSPAR arbitration.

137. Moreover, the OSPAR Convention docs nol prescribe the same detailed legal
obligations as are prescribed by the LOSC. Another OSPAR tribunal could net he
constituted to address Ireland’s claims in this case, since the precise obligations
imposed on the United Kingdom by the LOSC, for example in relation to the
protection of the marine environment (Articles 192 and 194), the assessment of
environmental effects {Anicle 200) and the duty to cooperate (Articles 123 and 197},
do not appear in the OSPAR Convention. Similarly, the obligation to adopt laws and
regulations to prevent, reduce and control pollution from land-based sources {LOSC,
Aricle 207) is not matched by provisions in the OSPAR Convention. Ireland cannot be
deprived by the existence of narrower rights under OSPAR of its right to invoke its

wider rights under the LOSC.

138. Furthcrmore, cven to the extent that there is overlap between LOSC and the

OSPAR Convention, that overlap cannot deprive Ireland of the right to initiatc
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proceedings under the LOSC. As the Arbitral Tribunal in the Scuthern Bluefin Tuna

Case put it;

*“[...] the tribunal recognizes as well that it is a commonplace of international
law and State practice for more than one Ircaty to bear upon a parlicular
dispute. There is no reason why a given act of a State may not violate its
obligations under more than one treaty. There is frequently a parallelism of
treaties, both in their substantive content and in their provisions for seftiement
of disputes arising thereunder. The cwrent range of international legal
oblipgations bencfits from a process of accretion and accumulation [...]7
(Sowrhern Bluefin Tuna Case, (2000), 39 ILM 1359 {(2000), paragraph 52},

139, Iretand respectfully submits that the requirement of Article 290{5) of the LOSC,
that it be shown that prima facie the Annex VII tribunal would bave jurisdiction, is

satisfied.
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PART 4:

THERE EXISTS A SITUATION OF URGENCY AND IRELAND’S RIGHTS
WILL BE IRREVOCABLY HARMED IF PROVISIONAL MEASURES ARE
NOT PRESCRIBED

140. It this Tribunal is to prescribe provisional measures, it is neccssary that the
Tribunal consider that the urgency of the situation so requires: LOSC Article 29(¢5).
Although Article 29(0{5) does not explicitly so state, it is reasonable to suppose that
such provisional mcasures, like those prescribed under Article 290(1), should be
“appropriatc under the circumstances to preserve the respective rights of the parties to
the disputc or to prevent scrious harm to the marine cnvironment, pending the final

decision” of the tribunal adjudicating upon the merits of the case.

141. The nced to demonstrate urgency is, in the submission of Ircland, satisficd by he
fact that it is the intention of the operator of the MOX plant to commission the plant on
20 December 2001, and that it is the inteation of the Government of the United
Kingdom to authorise or permit that commissioning. These intentions are made evident
in thc BNFL letters to Friends of the Earih dated 17 October 2001 and & November
2001 (eopies of which appear at the Annex 2, p. 28 ¢t seq.), and the letiers from the
United Kingdom Government to the Irish Government comununicating the refusal of
the United Kingdom Government to delay the start of operations in the MOX plant
{copies of which appear at Annex 1, p. 106).

142. The deadline of 20 December has been fixed. On (hat date the release of
plutonium within the MOX plant means that the United Kingdom will have taken the
decisive step to commission and operate a plutonium reprocessing [acility on the coast
of the Irish Sea. With that event the MOX plant will become contaminated and
releases into the environment, including the matne enviconment of the Irish Sea, will

occur. Such releases are ireversible,
143. As has been explained above, il is the submission of Ireland that the United
Kingdom kas obligations under the LOSC to:

» ¢o-ordinate the implernentation ol #is rights and dutics with respect to

the protection and preservation of the marine environment with
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[reland, as the other littoral State on the frish Sea (LOSC, Anicles
123{b) and 197), and/or

» to prevent and control pollution arising from or in connection with the
operation of the MOX plant, iazer alia by establishing necessarily
mechanisms in_advance of the commissioning of the MOX plant
(LOSC, Articles 192-194); andior

* to assess in advance of the commissioning of the MOX plant the Full
range of potential effects of the operation of the plant upon the
marine environment, and to communicate the resuits of such

assessments (LOSC, Aricle 206);

» and/or to adopt in advance of the commissioning of the MOX plant
laws, regulations and other measures necessary to prevent and conirol
pollution from the plant (LOSC, Article 207, 212, 213) and from
vessels carrying radioactive materials associated with the operation of
the plant (LOSC, Article 211},

{44, Those duties, which oblige the United Kingdom to take certain steps beforc the
commissicning of the plant, plainly cannot be fulfilled after the plant is commissioned.
If, as it claims in the proceedings before the Annex VII arbitral tribunal, Ireland has
the right to insist that the United Kingdom fulfil those duties before the commissioning
of the plant, those rights will be irrevocably violated if the plant is commissioned

before the United Kingdom Ffulfils its duties,

145. in addition, once plutonium is introduced into the MOX plant and it commences
operations, some discharges into the marine cnvironment will occur, with irreversible
conscquences. Further, the danger of radioactive leaks and emissions. whether as
functions of the operation of the plant. or resulting from industrial accidents, terronst

attacks, or other causes,. is greatly magnificd.

146. Furthermore, the commissioning of the plant is. in practical terms, itself a near-
irreversible step. Once plutonium has been introduced into the systerm it is both

technically difficult, and expensive, to “decontaminatc™ the plant, as BNFL itself has
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conflirmed. [t is not possible to return to the position that cxisted before the

commniissioning of the MOX plant simply by ceasing to feed plutonium into the systemn,

147. For all these reasons, the grant of the relief sought by Ireland from the Anncx Vil
arbitration would be futile if the MOX plant were allowed to operate before the Annex
Vil tribunal has ruled on the merits of Ireland’s claim. This is apparcnt fram the filth

paragraph of the statement of relief sought by [reland which reads as follows:
“[...] Irclund requests the Arbitral tnibunal to order and declare:

(5) That the United Kingdom shall refrain from authorising or failing to
prevent (a) the operaticn of the MOX plant and/or (b) international
movements of radioactive materials into and out of the United Kingdom
related to the operation of the MOX plant or any preparatory or other activities
associated with the operation of the MOX [plant] until such time as (1) there
has been carried out a proper assessment of the environmental impact of the
operation of the MOX plant as well as rclated international movements of
radioactive matenals, and (2) it is demonstrated that the operation of the MOX
plant and related international movements of radioactlive matcrials will result
in the deliberate discharge of no radioactive materials, including wastes,
directly or indirectly into the marine environment of the Irish Sea, and (3)
there has bcen upgreed and adopted jointly with Ireland a comprehensive
strategy or plan {o prevent, contain and respond to terrorist attack on the MOX
plant and international movements of radioactive waste associated with the
plant.”

148, lreland respectfully submits that the inevitability of irreparable prejudice to the
right of lreland to insist upoo these preconditions to the commissioning of the plant, if
the plant is commissioned before a ruling oo the merits of its claim, is obvious. Jreland
further submits that the precautionary principle might usefully inform the assessment
by the Tribunal of the urgency of the measures it is required to take in respect of the

operation of the MOX plant.
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CONCLUSIONS AND RELIEF SOUGHT

149. Ireland respectfully submits that the conditions for the prescription of provisional
measures under Articie 290(5) LOSC are satisfied. The Annex VII arbitral Lribunal
will have prima facie jurisdiction. [reland has rights under UNCLOS Lhe exercise of
which will be irrevocably lost or diminished if the MOX plant is commissioned on 20
December 2001. There exists a situation of urgency. And the Provisional Measures
requesicd would preserve Ireland’s rights pending the constitution of the Annex VII

arbitral tribunal.

150. For the reasons set out above, pending the constitution of the arbitral tribunai
under Annex VII of UNCLOS, Ireland requests that ITLOS prescribe the [ollowing

provisional measures:

{1} that the United Kingdom immediately suspend the authorisation of
the MOX plant dated 3 October 2001, alternatively take such other
measures as are necessary to prevent with immediate effect the

operation of the MOX plant,

(2) that the United Kingdom immediately cnsurc that there are no
movenicnts into or out of the waltcrs over which it hag sovereignty or
cxercises sovereign rights of any radioactive subslances or materials
or wasles which arc associated with the operation of, or activitics

preparatory to the operation of, the MOX plant;

(3) that the United Kingdom ensure Lhat no action of any kind is taken
which might aggravate, extend or render more difficult of solution the
dispute submitted to the Annex VII tribunal {Ircland hereby agreeing
itself to act so as not to aggravate, extend or render more diflicuit of

solution that dispute); and

{4} that the Uniled Kingdom ensure that no action is taken which might
prejudice the rights of Irefand in respect of the carrying out of any
decision on the merits that the Annex VII tribunal may render
(Iretand likewise will take no action of that kind in relation to the
United Kingdom).
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B
Dublin, 9 November 2001 ‘*f 2
David O"Hag
Blig,

Chief State Solicitor

Agent for freland
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Corrigendum
1 Corrigendum to the Request submitted by Ireland on
12 November 2001

CORRIGENDUM

Replace earlier draft of paragraphs 7 and 8 of Ireland’s Request for Provisional
Measures and Ststement of Case (9 November 2001) with the following text:

7. BNFL is responsible for most of the activities carried out at the Sellafield site.
BNFL is engaged in a remge of commercial nuclear activities, including the
reprocessing of spent nuclear power reactor fuels and the production of MOX fuel.
It is expected to operate as s commercial entity. Seflafield is currently not a
military site and it is oot engnged in military activities. The reprocessing of nuclear
waste fuel and discharges began at Sellafield (then called Windscale) in the 1950s.
In 1993 a MOX production facility - known as the MOX Demonstration Facility
{MDF) - began producing small quantities (8 tonnes per anwum) of Mixed Oxide
(MOX) fuel for Light Water Reactors. 1n 1994 the Thermal Oxide Reprocessing
Plaat (“THORP") began operating, reprocessing spent nuclear fuel elements from
Advanced Gas Cooled Reactors (AGR’s) and Light Water Reactors (LWR’s),
separating plutonium and wranium frem fission preducts. A second reprocessing
facility - the B20S5 Plant - reprocesses spent fuel from Magnox reactors at
Sellafield. The MOX plant whicb is the subject of this dispute is infended by BNFL
to significantly increase MOX fuel production for use in Pressurised Water
Reactors (PWR) and Boiling Water Reactors (BWR). It is intended to have a
maximum output of 120 toanes of beavy metal per year (tHM/y). No muclear
reactors in the 1Jnited Kingdom currently use MOX and so at present all the MOX
fuel produced zt this facility will be exported. The process to be used at the new
MOX plant is unique and. Ireland respectfully submits, constitutes an experiment
with noacceptable risks for Ireland.
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8. The production and use of MOX fuel involves three stages with significant
implications for thie marine environment, which may be briefly summarized. First,
spent reactor fuel elements, contmining plutonium, unused uranium and fission
products, are traasported to Sellafield, mostly by sea. Second, the spent reactor
fuel is reprocesseld at THORP where uranium, plutonium and fission products are
separated; the plutonium, in the form of plutonium oxide is then mixed with
uranium oxide at the MOX plant to make MOX pellets which are then placed into
new fuel rods. Third, rods are assembled into fuel assemblies for use in guclear
power reactors snd the fuel assemblies are transported from Sellafield, again
mostly by sea.
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(Corrigendum continued)

2 Letter from the Registrar of the Tribunal to the Agent of the
United Kingdom dated 12 November 2001 requesting comments on
1 above (reproduced without attachment)

INTERNATIONAL TRIBUNAL FOR THE LAY OF THE SEA
TRIBUNAL INTERNATIONAL DU DROIT BE LA MER

A Inernanonaten Seegenchishof 1, 2260 Hamburg, Germany
Tl 49 (300 AS6U-T2T0 Fax. A4 (40 3500-7275

12 November 2001

BY FACSIMILE

Dear Sir,

Request for provisional measures under article 290, paragraph 5,
of the United Nations Convention for the Law of the Sea

By letter dated 12 November 2001, the Agent of Ireland informed the Tribunal
that minor peints in paragraphs 7 and 8 of the Request for provisional measures
submitted on 9 Novemnber 2001 would require rectification. A corrigendum was
attached to the said letter {see attached).

Pursuant to article 65, paragraph 4, of the Rules of the Tribunal, | would
appreciate if you could inform me by 14 November 2001 whether you would have
any objection to the corrections proposed by lreiand.

Yours sincerely,

—

1 e —

%pe Gautier
Registrar

tMr. Michael C. Wood, CMG

Agent for the United Kingdom of Great Britain
and Northern [reland

British Consulate General

Harvestehuder Weqg 8a

20148 Hamburg

c¢ Foreign and Commonwealth Office, Fax 0044-20-7270-3071
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(Corrigendum continued)
3 Letter from the Agent of the United Kingdom dated 12 November
2007 indicating that there are no objections to the corrigendum

t 2 NOV 2001

Fareign &
By Fax: 00 49 40 3560 7275 Commonweslth Office

Hoom .1 172
| 2 November 2001 Kaipe Charlce Sireel

Lundun WA 1Al

M. Philippe Gautier
Registrar Telephone G4 T2M Tzl
International Tribunal for the Law of the Sea Fogsinmile U0 7270 207
Am [nternationalen Seegerichtschof 1 E-moil. Michiel, Woudidiee guv ul
22609 Hamburg
CGermany

Dc_ l.','

REQUEST FOR PROVISIONAL MEASURES UNDER ARTICLE 290, PARAGRAPH
5, OF THE UNITED NATIONS CONVENTION FOR THE LAW OF THE SEA

[ have the honour to refer to your letter of 12 November conceming corrections proposcd by
[rie]and to the Request for provisional measures, and 1o wiorm you thal | have no abjection to

thess carrections heing made.

Yours sincerely,

M. omA

M C Wood
{Ager of the Uuted Kingdom of Great Britain
and Northern breland}



