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INTRODUCTION

1. By Order of 24February 2015,the President of the Special Chamber of the
I nternational Tri bunal for the Law of the
the date for the fiig of the Memorial of the Republic of Ghana (hereinafter referred to
as N Gh a September @Q15 ahd the date for the filing of the Cotvitamorial of
the Republic of Céte@ voi re (hereinaft é@rvor efenr eadd tdo
2016. On4 September 2015, Ghana lodged its Memorial on the merits of the dispute
with the Registry of ITLOS in accordance with the specified procedural timetable.

2. Cote divoire hereby submits the present Cousiteamorial pursuant tahat Qrder.

3. In accordance withrticle62(2) of the Rules of the Tribunal, in this Courtémorial
Cote dlvoire sets out the arguments of fact and of law on which its claims are based.
Cote dlvoire also responds to the statements of facts and of law made by Ghena in
Memorial.

l. Procedure

4. On 19September 2014, Ghamdmmunicatedo Co6te dvoire a notification of the
submission to an arbitral tribung@rovided for in AnnexVIl of the United Nations
Convention on the Law of the Sea of 14B2reinafter referredtas A UNO©OL OS$id h e
C o n v e ndfthedalimitation of the maritime boundary between the two countries.

5. In that notification Ghana stated thaff esgite [intensive] efforts of both parties and
extensive negotiations since 2008, Ghana and Civei@ have not succeeded in
agreeing upon a maritime bouhdary in any

6. The notification by Ghana alsappointedJudge Thomas Mensah as arbitrator in

accordance witlrticle 3(b) of AnnexVII.

7. In its response dated T&ctober 2014C6te divoire appointed Judge Ronny Abraham
as arbitrator in accordance witnticle 3(c) of AnnexVII in order to reserve its rights,
despite the questionable admissibility of the Ghanaian notification.

8. On a proposal byo6te divoire and at the invitatioof the President of ITLOS, the
Parties held consultations on 2 anB&ember 2014 under the benevolent attention of
President Golitsyn with a view to transferring the arbitral proceedings instituted by
Ghana to a Special Chamber of the Tribunal.ti end of those consultatiorthe
Parties concluded a Special Agreement which formalized both their agreement to

1 Notification under articl®87 andAnnexVIl, article1l of UNCLOS and the Statement of the claim and
grounds on which it is based, $&ptembef014.
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transfer the proceedings and the composition of thenfismber Special Chamber,
which included two Judgead hoc chosen by the PartieBoualem Baguetaia,
Rudiger Wolfrum, JirHyun Paik, Thomas Mensah, Judgd hoc (Ghana) and
Ronny Abraham, Judged hoc(C6te divoire).?

9. It was agreed between the Parties that the Special Agreement thus concluded on
3 December 2014 and notified to the RegistrylDfOS on t hat same dat
constitute the notification contemplatedarticle55 of t he Rul €s of t
Mr Bouguet# was appointed President of the Special Chamber.

10. ByOrderofl2J anuary 2015, | TLOS decided fAto ac
Cote divoire to form a special chamber of five judges to deal with the dispute
concerning delimitation of their maritimboundary in the Atlantic Oceeh and
confirmed its composition in accordance with the \@expressed by the Parties in
their Special Agreement.

11. On 27February 2015, Cobteddoire submitted a request for the prescription of
provisional measures undarticle 290, pargraph 1, of the Convention. Byr@er of
25 April 2015, the Special Chamber prescribed the following provisional measures:

A(a) Ghana shall take all necessary ste
Ghana or under its control takes plaice the disputed area as defined in
paragrapl60 [of the Order];

(b) Ghana shall take all necessary steps to prevent information resulting from
past, ongoing or future exploration activities conducted by Ghana, or with its
authorization, in the disputedea that is not already in the public domain from
being used in any way whatsoever to the detriment of Ghteik;

(c) Ghana shall carry out strict and continuous monitoring of all activities
undertaken by Ghana or with its authorization in the dispatea with a view to
ensuring the prevention of serious harm to the marine environment;

(d) The Parties shall take all necessary steps to prevent serious harm to the marine
environment, including the continental shelf and its superjacent waters, in the
disputed area and shall cooperate to that end;

(e) The Parties shall pursue cooperation and refrain from any unilateral action that
mi ght | ead to ag’gravating the dispute. o0

2 Special Agreement and NotificationD&cembe2014.

3 1bid.
4ITLOS, Order 2015/1, 12anuary2015.
Di spute concerning Delimitation of the Maritime Boun

Ocean Ghana/Cétaldvoire), Provisional Measies ITLOS, Orderof 25 April 2015,para.108.
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12.

13.

14.

15.

16.

17.

I. The dispute

The disputdetween Cotedivoire and Ghana dates back almitseedecadesin that

time Cote divoire has always sought to avoid any conflict with Ghana and to reach an
agreement on delimitation by way of bilateral negotiation. In addi@dte divoire

has made clear that thal practice of the Parties could not infere with the
delimitation process. Ghana, for its part, has unilaterally continued oil exploration and
productionin the area of the Gulf of Guinea whighdisputed between the Parties
despitethe objectionsraised byCote divoire. Since 2008 it haslaimed that the
western limit of its oil blocks created under these conditions should be adopted as the
maritime boundary.

In 1988, at the first bilateral meeting between the Pacteserningdelimitation of
their maritime boundary, Coteddoire put orward a proposal for Boundary line
consisting in extendingeawardhe terminussegmenof the land boundary between
postsb4 and 55.Ghana did not respond to that proposal and the following year
conducted its first drilling operation in the maritimeearclaimed by CoétedVoire,
without even informing CotedVoire.

In 1992, when it was planning to conduct a number of drilling operations in that area,
Ghana requested the resumption of negotiations on the maritime boundary. Following
its 1988proposal Cote divoire welcomed this initiative, while demanding that Ghana
immediately cease all oil activities carried duwy it unilaterally in themaritime
boundaryarea. However, Ghana did not take any further action in respect of either the
negotiation procss or the demands made by Céleaire.

From 1993 following the death of President Félix Houpho@&tigny, Cote divoire
gradually slipped into a lengthy periods#riouspolitical and social instability. These
internal political tensions led to military coup, and then a civil wamwhich
destabilized the country significantly. The internal situation in Cdteode did not
become a little calmer until 2007, with the assistance of the United Nations,
ECOWAS and France.

As Céte dlvoire was beginimg to escape the crisis, in 2007 Ghana announced the
discovery of a sizeable oilepositclose to the disputed area and requested that
negotiations with Céte @loire be resumed in order to delimit their maritime
boundary.

In 2008 Ghana made delimitation proposalfor the first time almost 20 years after
Cote dlvoire. It propcsedthe adoption of the western limit of Ghé@sail blocksas
the maritime boundaryon the ground that itsupposedlycoincided with an
equidistance line.

13



18. Between 2008 and 2014e Parties met on ten occasions to negotiate the delimitation
of their maritime boundary.

19. Cote divoire always approached the talks with Ghana in good faith and demonstrated
a high degree of flexibility in its positions with a view &zhievingan equitake
solution. In the course of the negotiations it proposstbusdelimitation lines based
on the application of different methods, including the bisector method.

20. Ghana, for its partalways showedtself to be inflexible during the negotiations; it
invariably rejected these proposals and claimed that only the limit of its oil blocks
could constitute the maritime boundary between the two Parties. As justification for
its claim, it simultaneously invoked the application of the equidistance/relevant
circumgances method, the notion of tacit agreement anccdneeptof customary
line.

21. While Céte divoire was awaiting confirmation of an %Iround of negotiations,
scheduled to take place in Accr@hana suddenly broke othe talks and, on
19 September 2014yithout giving notice, instituted arbitration proceedings. Three
days later, on 2September 201%, Ghana withdrew its Declaration dated
15December 2009 by which it had declared, in accordance aviible298 of
UNCLOS, that it did not accept any of tiespute settlement procedures provided for
in UNCLOS in matters ofmaritime boundary delimitatiomAlthough Cote divoire
was surprised by this behaviour, it nevertheless decidedotdinue with the
proceedingsn order to resolve the maritime disputdiwiGhana.

22.  Two obvious conclusions can be drawn from the background to the dispute.

23.  First, the maritime boundary between Cé6ivdire and Ghana is still to be delimited.
There is no formal or tacit agreement on delimitation efdbundary and Ghana
canrot silence Cote divoire in this regard by applying the doctrine of estoppel. Cote
ddvoire has consistently demonstrated its desire to achieve a delimitation of the
boundary between the two countries by way of bilateral negotiation and has regularly
objeded to theoil practiceof Ghana interfering with suc@dmagreement in anyay.

24.  SecondGhands conduct in the disputed arsacontrary tainternational law. Rather
than taking heed of the repeated cailde byCbéte divoire to cease all activity in the
disputed area, Ghana stepped up its oil operations there from 2007/2008, at the very
time the Parties were beginning the formal negotiation process on their maritime
boundary. Ghana is at present continuirthese activities in the disputed area,
althoughCote divoire is not ablepreciselyto assess their nature or thetalein the
absence of detailed information provided by Ghana to that effect. Nevertheless,

8 Ghana, Declaration relating to artide8 of UNCLOS, 25eptembeR014, CMCl,vol. lll, Annex 51.
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25.

26.

27.

28.

29.

30.

31.

published information suggests that Ghana is not complying with the Order of the

Special Chambeof 25April 2015.

The fait accomplistrategy employed by Ghana during the negotiations cannot dictate
the outcome ofthe dispute. Since the Parties have not reached agreement on
delimitation of their maritime boundary, the Special Chamber must now #uept
appropriate method to achieve an equitable solution, whitte overriding objective

of any delimitation method.

The Abisector met hodo i s the most

approprt

the macregeographyand the coastal micrgeographyand the small number of
relevant base points, which are, moreover, located on @dirtipn of the two Statés
coaslines, and which are unstable in naturesofar as the eastern part @ote

ddvoireds coast is concerned.

Using this method, Coteddoire proposesas the maritime boundary between the two
countries the adoptiorof the bisector of the angle formed by the two segments from
the terminuspoint of their land boundaryppst55) and joining, respectively, the
terminuspoint of the boundarpetween Liberia and Coteddoire and the terminus

pointof the boundary between Ghana and Togo.

Thatline allows an equitable solution to behievedn light of the twefold concave
and convex configuration of the coasts of the Parties. Coteddoireds coast can be
divided into three segments, each with a differemerall orientation, giving it a
concave character. Ghamacoast also consists of three sections of toasivith

distinctoverall orientationsgiving it a convex character.

The bisector proposed by Cot&lvbire makes it possible to attenuate the

effects

generated by the concavity of Cotdwirets coastand the convexity of Ghata

coast and thus to respect the overall orientation of the coasts of the Parties.

It makes it pogble to eliminate the significant cuaiff effect of the Ivorian coastal
projections, in particular in respect of the coast betwset55 and Abidjan,which

areproduced by the line claimed by Ghana.

The bisector proposed by Coétéiwbire is also justifed insofar as it allows

the

interests of thePartie® neighbouring States to be respected, avoiding setting a
precedent that is detrimental to thehine geographical configuration of the coasts of
Togo and Benin in relation to the coast of Ghana is venyai to the situation in the
present case, in particular in view of the concavity and convexity of thdicesstf

Togo and Benin. The application of the bisector method makes it possible to avoid the
cut-off effect in respect of the maritime areas @fgd and Benin for the benefit of
Ghana, which wouldjive Ghana a disproportionate maritime area within the Gulf of

Guinea.

15



32.

33.

34.

35.

36.

37.

38.

39.

40.

Although any maritime boundary delimitation must be examioed casdy-case
basis the use of the bisector method in the presase would ensure equity and
stability for delimitations of future maritime boundaries between States in the region.

In the unlikely event that the Special Chamber were dmploy the

Afequi di stance/relevant <circumstanceso met

asproduced by the application of the bisector metbad be obtained by adopting a
provisional equidistance line adjusted as appropriate.

The Special Chamber wilind, first of all, that the base points proposed by Ghana are
technicallyincorrect since they afgased on obsolete cartograptata. Accordingly,

only base points taken from a new topographical study can be used to ensure the
proper construction of a gvisional equidistance line. $houldalso beobservedhat

this provisional equidistance line cuts through a number of oil fields identified in the
area claimed by the two Parties.

Second, the Special Chamber will have to adjust that provisional liighinof the
relevant circumstances of tlease, namely the culff effect produced by the specific
coastal configuration of the Parties, the effect generated Istripef Ghanaiarland
which protrudesinto Ivorian territory in théooundaryarea, andhe location othe oll
resources.

Il Structure of the Counter-Memorial
This CounteiMemorial comprises five parts, which are divided into nine chapters.

Part 1, which is divided into two chapters, presents the general background to the
dispute.

In Chapter 1, Céte divoire sets out the geographical and geomorphological context

of the dispute, describing the human geography of the Parties, their coastal geography
and the geological and geomorphological factors thasigreficantfor the purposes

of ddimitation.

Chapter 2 explains the historical background to the dispute. It dessthe socie

political contextin C6te divoire, the history of the bilateral negotiatiom®ncerning
delimitation of the maritime boundary between the two Partieshaidrespective oil
activities. In that chapter, it is explained that Cofivare has never accepted any
Afcustomary | inedo and has always opposed
strict equidistance method.

Part 2, which has a single chapter, presentsaghyicablelaw in the present case.
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41.

42.

43.

44.

45.

46.

47.

Chapter 3 identifies the various inconsistencies in GHanarguments regarding
applicable law and sets out the key principles for maritime delimitation. As is well
establishedn international jurisprudencehe main objective of delimitation is to
achieve an equitable result. The delimitation method fuliidd objective and no one
method has primacy over another. Consequetitby bisector method can be applied

if geographial conditionsso require

In Part 3, which is divided into two chapters, Gh&aain argumentsoncerninghe
existence of & allegedtacit agreement on delimitation of the maritime boundsry
the two Parties and the applicability of the doctrine of estoppélvis Cote divoire
are refuted.

In Chapter 4, Cote divoire shows that Ghana does not prove the existence of a tacit
agreement between the Parties relating to their maritime boundiaey.bilateral
contacts between the Parties clealynonstratehat they have never agreed on their
maritime boundary. In addition, none of the evidence produced by Ghana, including
the Partie® maritime legislation their oil practice oil concession mapand their
submissiongo the Commission on the Limits of the Continental Shadimonstrates

any recognitiorof a maritime boundarlpy Coéte divoire.

Chapter 5 refutes the applicabilityn the present case of the doctrine of estoppel,

which would effectively prevent Coéteddoire from opposing the existence of a
purported Aicust omakven if el uwcondeptsof astogpel wdreé n e 0 .
applicable irthis case, Ghana does not prove tlnat ¢onditions for its application are

met.

Part 4, which is divided into three chapters, sets out Céteotteds arguments in
support of an equitable delimitation of its maritime boundary with Ghana.

In Chapter 6, Cote divoire shows that thapplication of the bisector method is the
most appropriate method in light of the geographical circumstances of the present
case. Cote d@voire explains why its proposed bisector produces the most equitable
resultinsofaras it attenuates the concavity atwhvexity effects of the Ivorian and
Ghanaian coahes and most accurately reflects their general directibareby
avoiding setting a precedent that is detrimental to the interests of the neighbouring
States in the subegion.

Chapter 7 argues, in th alternative, that in the unlikely event that the Chamber were

to reject the bisector method, the same equitable result could be achieved by applying

t he ARequi di stance/relevant circumstances
argument, that appropriatease points could be selected, a number of relevant
circumstances would justify the adjustment of the provisional equidistance line in

order to achieve an equitable result.

17



48.

49.

50.

51.

Chapter 8 deals with Cote dvoired claims in respect of the continental stoelfond
200 nautical miles, which are based on the application of the same delimitation
methods as within 200 nautical miles.

Part 5, which has a single chapter, sets out the reasons for which Ghana is liable vis
avis Cote dlvoire.

Chapter 9 thusdemongratesthat Ghané unilateral activity in the disputed area has
violated the sovereign rights of Cotéwbire, article83 of UNCLOS and the Order of

the Special Chamber on provisional measures.

This CountetMemorial concludes with the submissiongGidite divoire.
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1.2

1.3

PART 1

BACKGROUND TO THE DISPUTE

CHAPTER 1

GEOGRAPHICAL CONTEXT OF THE DISPUTE

l. General presentation of the Parties

A. Cote dlvoire

Locatedin West Africa on the Gulf of Guinea, Co6te &loire covers an area of
322,000km2. It shares @ommon border with Liberia and Guinea to the west, Mali
and Burkina Faso to the north, and Ghana to the east.

The mainland of Cote @oire comprises 31 regions. It consists mostly of a vast
plateau extending from the north to the south cddst. 18 Moutains regionin the
northwest adjacent to Guineahas peaks the highkt of which reach around
1,500metres. Mount Nimba, which peaks at an altitude of liiéftes, is Cote
ddvoirets highest summit. The landmass is crossed by four major rivers, whiahn run
parallel from north to south and drain into the Gulf of Guinea: the Cavally, the
Sassandra, the Bandama and the Comoé.

The population of the coastal towns and cities increased fivefold between 1975 and
2007 and accounts for around 30% of the Ivorian population, whirhagcess of

23 million. This population growtlivasaccompanied by considerable development in
economicactivity concentratedn the coastal areaherethe main Ivorian towns and

cities are located.
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Sketch mapl.1: Cote ddvoire and Ghana
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1.4  Thelvorianeconomy is based mainly on agricultyasidefrom oil production which
will be discussedn Chapter2,” in particular in the soutkast of the Ivorian coast,
close to the land boundary with Ghana), with notable crop production levels (cocoa,
coffee, pineapples, bananas, cashews, cotton, sugar, food etops The fishing
industry, which poduces between 11 and Bg/inhabitant/year, is both an importer
and an exportérTwo forms of fishing ar@isedon the Ivorian coast:

- norrindustrial fishing represents 59% of CotéwbireGs production of fisheries
products. Such fishing takes plaoe waterways andagoons and off the entire
Ivorian coast. Thecities of Abidjan and San Pedro and the towns of Grand
Bassam and Assinie are the main landing Sites;

- industrial fishing represents 3%9%wf Cote divoireGs production of fisheries
products. Itcan be subdivided into four types of fishing: trawler, sardine, tuna and
shrimp fishing. It began in 1950 when the first trawl nets were introduced and has
grown progressively. It is present mainly in the seedlt of Cote dvoire,
offshore from the terninus point of the land boundary with Ghatawhere
sardines are particularly abund&hiThe port of Abidjan, which has substantial
infrastructure that can be used by the fishing industry (canneries, ship repair yard
etc.) plays a leading role in the ddepment of industrial fishing in Cote
ddvoire.

1.5 The exploitation ofCote divoires maritime assetsan also be seen in the dynamic
growth of ®aside tourismin the 1970s a Ministry of Tourism was established, the
Assouindé holidayesortwas opened in the Assinie regiand the Code on tourism
investments entered into forté. Tourism in Céte dvoire then expanded
considerably in the 1980s. The difficult global economic situation at the end of the
1970shad effectively forced Céte dvoire to diversify its economy by developing
new resources, in particular tourism. Seaside tourism is focused rrathly south
east of Cote dvoire, close to the land boundary with Ghana, in Assinie, in the

" Seeinfra., para.2.96et seq.

8 Report of the Food and Agriculture Organization of the United NatlMdusGénérale du secteur des péches
nationali La R®publ i gqu e, Jaheary 2008, g, CMOI,Ivel. ¥lj Anrex 164.

R.Coul i baly, AfAnalyse de |l a contribution de |l a p che
gestion de la politique énomique, 2010, pl4, CMCI, vol.V, Annex99.

0 The remainin®%is accounted for by aquaculturelated resources.

11 Report of the Food and Agriculture Organization of the United Nathne,Générale du secteur des péches
nationali La République de Cot 6 | v damuarg2008, 1.0-16, CMCI, vol.VI, Annex 164.

12Y. Koffie-Bi kpo, #fALa p che maritime en Cltiesd@lahdoieres fld O«
Mer, July-September 2010, pp23-324, CMCI, vol.V, Annex100.

13 G.AphingK o u a sLe tourismé littoral dans le stmu e s t i voirieno, Th se de dc
Uni ver sit® do67Aded atsg ph70et se@. OMCO vol.\fj Annex93.
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Ehotilés Islands National Park, which is a UNES@rld Heritage Site, and in the
surrounding area, where many hotels and tourist complexes have beéh built.

B. Ghana

1.6 Ghana is located in ¥t Africa ad covers an area of 238,54M2. It shares a
common border with Céteddoire to the west, Burkina Fasotiee north, and Togo to
the east. It is bordered by the Gulf of Guite#he south

1.7 Ghan@s demography, like that of the other States on the Gulf of Guinea, has
experenced marked urban growth and a constantdgeasing concentration in coastal
areast® This population growth has been focused above all on the major urban centre
on the coast, the administrative region of Greater Accra, whose population has soared
since Ghana gained independence to its present level of aronititb@.

1.8 Until recently, he countrgs economic engines, which bendfam the attractive force
of the coast, were located mainty the east of the Ghanaian cost, in the Greater
Accra and Volta regions. In more recent times, exploitation of maritime resources has
intensifiedin the southwest of GhanaFishing has grown substantially, driven by the
ports of Axim and Takoradi. However, offshore piloductionin Ghana and the
construction of the Atuabo gas plant at the end of 2014, located around 50 kilometres
from the border betvan Coéte dvoire and Ghana, have had a negatimpact on
maritime fishing activity in the west of national waters. The fishing community has
complained of difficulties in coastal areas and a significant fall in produttion.

Il. The coastal geography of th&arties

A. Subregional geography

1.9 The present caseoncerns delimitation of the maritime boundary between Cote
ddvoire and Ghana. It should neverthelessplecedin the geographical contexf
the Gulf of Guinea and st Africa, where the majority dbtates have the same
geographic characteristics as Coftvaire and Ghana.

“C.Hauhouot, #dLe Ilittoral dO0Assinie en C€utiesiddéduwmd,  e:
Cahi er s-mat ao@61 JulgSeptember 2010, B05et seq. CMCI, vol.V, Annex10l.

15 Report of the Food and Agriculture Organization of the United Nati®usality in motion in West
Africa, March2007,pp.9-12, CMCI,vol. VI, Annex162.

¥ pW.K.Yankson and MBer t r and, AiLes d®fi s Atea, daditale dnmanouvesnant i on a L
2012, ppl12-13, CMCI, vol.V, Annex103.
17 Africa no.1, Au Ghana, p°cheurs et f er mi er s 8Novembeg®ils, n t | 6es

CMCI, vol.V, Annex133.
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1.10 Cote divoire and Ghanaoth lie onthe Gulf of Guinea, which is an indentatiohthe
Atlantic Ocean on the western coast Airica. The African west coasbetween
Morocco andSouth Africaruns in a general norsouth direction. d the Gulf of
Guineathe coadine changes direction abruptfpr around 1,30&m between Cote
ddvoire ard Nigeria and follows a general easést direction. Beyond that point, the
coast resumes itsegeral nortksouth direction to the Cape of Good Hope in South
Africa, as is shown isketch map 1.2 below.
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Sketch mapl.2 The African continent

1.11 The regional conteXtseeSketch map 1.3below) can be illustrately three segments
based on the direction of the coastline:

- one segment running in a general natluth direction between Pointe des
Almadies in Senegal and Cape Palmas in Liberia;

- one segment running in a general aasst direction between Cape Pabnand
Lekki Lagoon in Nigeria
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- one segment rummg in a general nortsouth direction between Lekki Lagoon
and Cape Lopez in Gabon.
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Sketch mapl1.3 West Africa

1.12 Two observations should be made regarding the geography of the States in-the sub
region.

1.13 First, the coadines of those States are very different in length. Of the 14 countries
between Senegal and Gabon, ten have loestgreater than 30m in length!® By
contrast, four havenuch shortercoaslines than their neighbours, including Benin
(121km of coast) and Togo (36n of coast), the latter country being among the 20
coastal countries in the world with tistortestlength of coastliné® The length of

18 According to the Central Intelligence Agency World Factbook, the coasts of the States in-tbgisnthave
the following lengths: Senegal: 58in; GuineaBissau: 35km; Guinea: 32&m; Sierra Leone: 40Rm;
Liberia: 579km; Cobte divoire: 515km; Ghana: 53%&m; Togo: 56 km; Benin 12&m; Nigeria: 853%m;
Cameroon: 40&m; Equatorial Guinea: 296m; Gabon: 88%m;
https://www.ca.gov/library/publications/resources/tiverld-factbook/index.htmlaccessed on 28arch2016.

19 Central Intelligence Agency World Factbodktps://www.cia.ge/library/publications/resources/tiveorld-
factbook/index.htmlaccessed on 29arch2016.
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coastline directly affects access to the sea @and ¢ o u mdritimg @reathereby
creaing a considerable disparity between States in the regiocarabe seem the
present case.

1.14 Secondthe Gulf of Guinea as a whole is subject to significant erosion. The instability
of the etuaries and lagoon systems ine¥V Africa is a knowndocumented
phenomenon common to all the countries bordering the Gulf of Guinea. For example,
some regios in Togo are experiencing erosioat a rate ofaround 2metres each
year?® Similarly, post0 on the land boundary between Togo and Benin has been
swef away by coastal erosion, as wasstablishedby the BenirTogo Joint
Commission orboundarydelimitation in connection with its work to delimit their
common maritime boundady.A number of programmes to combat coastal erosion in
the Gulf of Guinea have baintroducedover the last decade, in particular under the
auspices of UEMOAthe West African Economic and Monetary Unjomhich brings
together eight States including Cof#vdire??), in order to?

- undertake an assessment of coaslpaaticularly affected by erosioespecially
in Benin Cote divoire, GuineaBissau, Senegal, and Togo;

- determine measures to be taken to preserve the coastline;

- rectify and prevent serious harm suffered by the damaged coastline

B. The coastal geogphy of Céte dvoire

1.15 The Ivorian coastwhich is bordered to the south by the Atlantic Ocean and the Gulf
of Guinea,measure$15km in lengti* and extends from Cape Palmas to the west
(on the C!te mrddr)vwaboundarypbsish @ ithe ads(on the Cote
ddvoire/Ghanaborde). It has three main characteristics. It is:

- concave);

20A B.BliviandPAdj oussi, fiLa cin®matique du t rGe¢BcoTbg clte a
28, 2004, 12, p.30, CMCI, vol.V, Annex95.

21 Agencebéninoise de Gestion Intégrée des Espaces Frontdiensiéres maritimesundated, p31, CMCI,
vol. VI, Annex185.

22The other UEMOA member States are Benin, Burkina Faso, G&issau, Mali, Niger, Senegal, and Togo.
2 UEMOA, Programme régional detut e cont r e ,1260® p3 GMCh, vol.\H, Annex160.e

24 Central Intelligence Agency World Factbodktps://www.cia.gov/library/publications/res@es/theworld-
factbook/index.htmlaccessed on 29arch2016.
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- mainlysandy R);

- shiftedby around 40 kilometres to the west within Ivorian territory by a skip

of land belonging to Ghan&)(

1. The concaveharacter of the lvorian coast

1.16 The Ivorian coast can be subdivided into three sectors, each with a disimestl

orientation:

- between Tabou and Sassandra, Resst;

- between Sssandra and Abidjan, easbrth-east

- between Abidjan and the @Gbtvoire/Ghana border, easbutheast

1.17 The Ivorian coa$ihe has a concave character, as illustrated by the a&ketch

map 1.4 below.
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Sketch mapl.4 The concavity of the Ivorian coast
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2. The mainly sandy character of the Ivorian coast

a. Thefour lagoons on the Ivorian coast

1.18 One of thecharacteristideatures of the Ivorian coast is its mainly sandy character.
The Ivorian coastline can be divided into two segments on either side of Sassandra
the west a rocky coastlineccounting foraround one third of the coast, alternates
with sandy beaches and cliffs and to the east an exclusively sandy shore, formed
mainly of lagoons, represents around two thirds of the coast. This sandy coast borders
four lagoons between Fresco and Assinie,lom@* t e d 6| vbwrdar éséeGh a n a
Sketch mapl.5below).
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Sketch mapl.5 The lagoons on the Ivorian coast

1.19 These lagoons are:

- Fresco lagoon, the smallest astthllowesin the Ivorian lagoon system, covering
anarea of 1&kmz;

- GrandLahou lagoon, which comprises the Tagba, Mackey, Tadio and
Niouzounou lagoons;

- Ebrié lagoon, the largest set of lagoons in C&eoite and inWest Africa,
stretching over 13Rm from east to west andkm wide in places;

- Aby lagoon, a vastbody of water coveng 424km2? and comprising three
lagoons, Aby itself, Ehy and Tendo (s&leetch map1.6 below).
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Sketch mapl.6. Aby lagoon

b. The instability of the Ivorian coast

1.20 The Ivorian coashas a mainly sandy character whichcdigse of sea movements,
makes itparticularly unstable.

1.21 The phenomenon afoastalerosion or accretion is caused by movement of sediment
by currents and waves. Thidimentmovement, known akngshoredrift, occurs
gradually as each wave breaks on the shoreline. Just after the waves have broken, a
silted water mass moves up the beasha result of the swash phenomenon. The
sediment picked up by the impaist carried thenmoved by the backwashcurrent
which caries itbackto the sea and finallyeawardr in a lateral direction, depending
on the currents.

1.22 The significant instability of the Ivorian coast is due to the combined effect of two

factors.The first relates to the existence of a heavy swell. Swrglgeh than or equal

to 2metres in amplitude and lasting for periods in the order @et2nds statistically
represent 4®0% of the observations recorded in May and June on the coast. The
second factor is the oblique nature of the coastline in relabidhet swells, which
causes lateral longshore drift. Tewells, which originate in theddth Atlantic, reach

the shorein a general nortimorth-eastdirection. As the Ivorian coast is concave in
shapé? the longshoredrift caused by the wave swell is nainsistent in direction:

25 Seesupra, parasl.16 and 1.17.
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between Fresco and Abidjan the swells, which ctwora the soutksouthwest, break
laterally on the coast facing easbrth-eastand transport sediment from the west to
the east. Between Abidjan and Assinie the dimastakes an eastoutheastdirection
and the waves therefore reach the coastline facenaking it more unstablésee
Sketch mapl.7 below).
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Sketch mapl.7: Longshore drift off the Ivorian coast

1.23 The combination of these two factocauses significant instability in thigorian
coastal lagoon area. ThuheFresco lagooiarrier beach is suffering erosion at a rate
of 1-2 metresper year and longshore drift is reflected &m estimated sediment
transportation of 800,0003 per year’® The same holds for the Grand Lahou lagoon,
which is open to the seat its eastern end, at the point where the BandRinar
flows into the ocean. Th&wells travel in a nortnorth-eastdirection, reaching Grand
Lahou lagoon, whiclhas aneastwestorientation They have a peak period ofll
seconds and a significant wave height of h&ires. The angle of incidence of the

swells in relation to the coast produces a dominant longshore drift from west to east

and also estimated sediment transmtioh of 800,000m3 per yeaf’ The large

guantity ofsandtransported from the west by longshore drift causes seasonal silting

of the lagoon channel. Thisrosionphenomenon is such that in 1973 the Ivorian
authorities decided teelocatethe town of Grand Latu by about 20 kilometres in
order to escape the constantly rising sea [E&imilarly, in 2006 approximately

%CHauhouot, AfiLe | ittoral doAssinie en Clte el voire:

Cahi er s-mat 6o@61 JuleSeptembeR010, p.314, CMCI, vol.V, Annex101.

27 M. Robin, C.Hauhouot, KAffian, P.Anoh, AAAl | a Del |l a and P. Pottier
d 6 1 v 8AGF&éographies2004, p301, CMCI, vol.V, Annex96.

28 RFI, La lente disparition de Grantlahou 18 September 2007, CMCI, vol,, Annex116.
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15,000 inhabitants of Grand Lahou livirdose tothe lagoon mouth had to be
moved?°

C. The instabilityof the coast aroundoundarypost55

1.24 The eastern part of the Ivorian coaswhich comprises a section of about 20
kilometres extending to the border with Ghana and represents around 4% of the
national coastline, is subject to the continuous action of a regular swell which reaches
the coast facero This swell, which is formed by high pressure in the Antarctic region
and strengthened by tis¢ Helena High and is highly dynamic during the rainy season
in the northern hemisphere, has tigaturesit hasa large waviength of between 150
and 225m ard travels at a speed aboverhbtres per second. These two features give
it considerable energy potential when it breaks on reaching the coast.

1.25 The combined action of this strong swell and the oblique nature of the coastline in
relation to its direction fopropagation has the effect ofadabilizing the barrier beach.
Studies of thelvorian coastalregime confirm that the coastline, which is eroded
during the periodvhenthe strongest swells occur, from March to July, and recovers
in the other seven montlag light swells, is subject to recurring fluctuations over the
course of the yeaf.

1.26 The changes to the mouth of Aby lagoon between 1953 and &@H®dparticularly
good indication of the instability of this stretch of coastline, as is shoyvan
analyss of satellite imageand aerial photogrammetric surveys carried out during that
period3!

1.27 In 1953the lagoon mouth included several islands am@dshed up tdhe Assinie
Mafia peninsula To the south of AssiniMafia a barrier beach several hundred
metreswide separated the lagoon from the Gulf of Guinea. To the swath of the
mouth, thetown of AssinieFrance was established on a barrier beach arotma 1
wide. Sixty years later, it can be seen that:

- the AssinieMafia peninsula has moved south suicht it joins the barrier beach
separatig the lagoon from the Atlanticc@an;

- the barrier beach becomes around b@€tres narrower befor@idening at its
southeast end, which currently meassiraore than 50fhetres in width;

22RFI, Grand Lahou, un village en sursis sur le littoral ivoirjetl March 2014, CMCI, volV, Annex120.

C.Hauhouot, AiLe | ittor al d6Assinie en Clte Ikl voire:
Cahi er s-mat 60261t JulyeSeptember 2010, pp13-314, CMCI, vol.V, Annex10l.

31 See IGN Phototheque, photo 1953 AOF027_0012, CMCI,liyohnnexCl, and photo 1962 NB3OKX
X_0256, CMCI, p301, vol.ll, AnnexC2.
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the AssinieFrance peninsulbas shifted around 20@etres to the soutbast and
measures no more than around fires in width, thereby losing four fifths of
its surface area in 60 years;

more generally, the direction of the mouth of Aby lagoon has chamdesteas it
faced soutksouthrwest in 1953, the flood tide now sets sowghsterly (see

Sketch map1.8 below)32
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Sketch mapl1.8 The mouth of Aby lagoon in 2014

3. The shifting of the coastline by around 40 kilometvéhin Ivorian territoryby a thin

strip of land belonging to Ghana

1.28 The land boundarypetween Cote d@voire and Ghana takes a general naiith
direction. A feature of théne taken by thidand boundary is that it follows a norh
south direction for around 69@n then deviates sharply a feulometres from the
coast to take an easfest direction for its last 40 kilometres. A legacy of the colonial
era, astrip of land around 48m in lengthis thus createdorming part of Ghana
territory andprotrudinginto Ivorian territory. The width 6 the strip of land varies
between &m in its western part and XMin in its eastern part (se&kketch mapl.9

below).

32 See Pléiades image, 2014, CM@dl. II, AnnexC3.
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Sketch mapl1.9: The strip of land

1.29 The existence of thistrip of land is the result of colonial agreements concluded
between France arfehglandat the end of the 19century and at the beginning of the
20" century to delimit the land boundaries between thegsessions West Africa.
In their delimitation agreement concluded in 1889, France and BEngéandfixed as
the starting point of the land boundary between Cdieonle and Ghana thésea
coast at Newtown, at a distance of 1,000 metres to the west of the housedatup
1884 by theEnglish Commissioners®3 The land boundary was delimited between
1901 and 1908%then between 1963 and 19%58.

33 Agreement concerning theeDmitation of the English and French possession the Vég Coast of Africa,
10 August1889,article Ill, CMCI, vol. lll, Annex3.

34 Agreement between France and Great Britain concerning the boundarghbéhedvory Coast and the Gold
Coast between the sea and th¥ dégree of latitude, 1May 1905, CMCI,vol. lll, Annex10.
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C. The coastal geography of Ghana

1.30 The Ghanaian coaswhich is 53%m in length® has two main characteristidSirst,
unlike the Ivorian coadite, it is convex in shape. The convexity of Gh@neoast is
caused by the existence of two cgpesich both lie close to Ghadaand boundaries
(seeSketch map1.10below).

1.31 To the southwest, Cape Three Points is a peninsula loca@&@km from theCote
dol voi rberdeG htaakes its name from its geographical configuration: two
rocky capes protrude into the sea on either side of the main point, thus forming three
points. This cape, which is the southernmost point in Ghangrigectionof around
64km in relation to the coastline, that is to say, the segrbetween the two
Ghanaian terminus boundappss. To the soutleast, Cap&t Paul, which is located
45km from the land boundary between Ghana and Togo, is a projectamuid
26 km in relation to the coastline.
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Sketch mapl1.1Q The convexity of the Ghanaian coastline

1.32 The Ghanaian coastline thus consists of tkoeestalsections, the general orientations
of which are:

35 Seeinfra., paras2.29-2.32.

36 Central Intelligence Agency World Factbodktps://www.cia.gov/library/publications/resourcesttherld-
factbook/index.htmlaccessed on 29arch2016.
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-  betweenth&€ ! t e
- between Cape Three Ptsrand Cap&tPaul, eashorth-east

- between Cap8&tPaul and the border with Togo, neehst.

d 6 | vborder andCa&p&Threedoints, eastoutheast

1.33 The convexity of the Ghanaian coastline is reflededn outflow to the sea of
15,788km2 compared with its neighbours, Cét@wbire and Togo. As far as Cote
ddvoire is concerned, the concavity of the coastline lasds3,706km2 compared
with a line drawn between the terminus boundaoys (seeSketch mapl.11below).
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Sketch mapl.11 The two-fold concave and convex character of the coastlines of Cote

ddvoire and Ghana

1.34 Second like the Ivorian coastline, the Ghanaian coastline includes sandy, unstable

sections’’ Some regions, lying mainlyn the east of the Ghanaian coastline, are more

heavily affected, such as the region of Ada and the neighbouring Keta protected

lagoon area, which are suffering erosion at a rat@approximately
year3® andthe Accraregion which hasexperiencd arecession of its

37 D.O.Anim, P.N.Nkrumah, NMDavi d, AAvireawi df oveast al

dmetres per
coastline at a

Intermatiorsal o n

Journal of Scientific and Engineering Researdfolume4, no.2, February 2013, p.2, CMCI, vol. V,

Annex104.

38 R.B.Naim, K.J.Maclintosh, M.OHayes, GNai, S.L.Anthonio, W.SVal | ey,
Lagoon, Ghana L ar ge Scal e
CMCI, vol. V, Annex92.
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rate ofaround 1.2netreseach yeaf® This significant erosion is caused primarily by

the swell breaking on thghore which is characté&ed by average significant wave
heights of around 1.@etres with wave periods obetween 10 and 15 seconds,
generating longshore sediment transport of between 400,000 and 7560,@@@h
year®® Becauseof this alarming erosion, the Ghanaian authorities have recently
implemented a number of coastal defence and protections, piladuding the
construction of a sea defence wall off the coast at Ada, with an estimated budget of
EUR 68 million.**

D. The geological and geomorphological situation of the Parties

1.35 The geomorphological structure of the Partieshiapedoy a remarkable geological
accident. The Atlantic Ocean is crossed from north to south by acddlgd the Mid
Atlantic Ridge: to the west lies South America and to the east the African coast. The
ridge iscut throughby transform faultsnd fracture zees running from east to west,
the two largest of which, at the equator, are the Romdaeunture and the Saint Paul
Fracture. The CotedVoire/Ghanamarginalridge isan extension of the Romanche
Facture reachingas far as off Cape Three Points in GhéseeSketch mapl.12).

®K.Appeaning Addo, fADetection, Measurement dSPRS Predi c
Journal of Photgrammetry & Remote Sensimpril 2008,p. 15, CMCl,vol. V, Annex97.

WK Appeaning Addo, iDetection of ¢ 0 dosirhah bf Siestpimable on  ho't
Development in Africayolumell, no.4, 2009 ,pp. 256-257, CMCI, vol. V, Annex98.

41 Ministry of Financel Ghana, Government secures 68 million Euro for Ada sea defence wall, undated, CMCI,
vol. V, Annex152.
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Ride marginale de
Céte d’lvoire-Ghana

Sketch mapl.12 The Romanche and Saint PauFractures

1.36 In its western prtthe Cote dvoire-Ghanamarginalridge takes the form of a gentle
incline, which gradually sinksip to Liberia, then to the Romanchackure. This
incline forms the Deep Ivorian Basin. In contrast, the front of the Gbteice/Ghana
marginal ridge i® slope which deepens sharply to the abyssal plain.
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Sketch mapl.13 The Cote divoire-Ghanamarginal ridge

1.37 The Cobte dvoire/Ghanamarginalridge has created the Ivorian sedimentary basin
where the vast majority of the oil activities of Cofivdire and Ghana and the most
recent discoveries of deposits ancentratedCombined with théwo-fold concave
and convex character of Cotdwbire and Ghanathe shape of the western part of the
ridge is conducive to the accumulation of a substantial sedimentary deposit on
account of the gentle incline of its continental margrhjle on the slope to the east
there can be no deposit as a result of the change in gradierSksiet mapl.13
above).
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2.1

2.2

2.3

2.4

2.5

2.6

CHAPTER 2

HISTORICAL BACKGROUND TO THE DISPUTE
In its presentation of the background to the dispute, Ghasgrovided a partial
compiation of information and documents in order to foster the illusion of a tacit
agreement on the maritime boundary with Cdteadre, which it claims to exist

In order tooffer the Chamber clarificationegardingthe historicalbackgroundthere
will first be a brief outline of the socaolitical context in Cote @voire insofaras it
usefullycasts light on the conduct of the Partie}. (There will therfollow a detailed
chronological presentation of the bilateral exchanges between the Partmsnolady
matters [|. ) and their respective dactivities (1. ).

The sociepolitical context in Cote ddvoire

A. Decolonzation and the Ivorian economic miracle

The Ivorian sovereign Stateas born on August 1960, following a decol@aton
process sdh motion immediately after the Second World War in accordance with the
principle of selidetermination.

Félix HouphouéBoigny, a member of the Frendrarliament and a major actor in
local political life, brought about the emancipation of Cofivadre. His domestic
political legitimacy and the legitimacy acquired in France made him the natural first
President of Cote @oire. On 7November 1960 he gained 98.7% of the vote
following an election with a high turnout.

The first three decades of Ivoriardependence under his Presidency were marked by
a climate of peace and great stability. Spectacular changes tookrpkdceectors of

the Ivorian economy, such that this tirhas beerretrospectively described as an
Afeconomic miracl eo.

This political sability, which was a driver for economic prosperity, started to decline
in 1993 wupon the deat h, befdre collapsing finf 1899,h e r
dragging Cote dvoire into a succession of sogmwlitical crises whictwould not end

until 2011.

42MG, vol. 1, Chapter3.
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2.7  Within the space of afew dead e s , t he nAf lest dfacadupng theSt at e
golden years of th&980sb e c ame a fAheavi | y *iwhict dibriote d p o o
re-establishits economic and social stability until 2042,

B. 19932007: from the death of President HoupheBéignyto the Ouagadougou
Agreement, 14 years of instability interspersed with psddivil war

1. 19931999: the beginnings of a long period of instability

2.8  WhenFélix HouphouéBoigny died on 7Decemberl993, Henri Konan Bédié, at the
time President of the National Assembly, became President of the Republic.

2.9 In October 1995 he won the Presidential elections but the votacdtiasly boycotted
by the majority of the opposition, heralding the coming malltand social tensions.

2. 19992002: coups anthedivision of the country

2.10 The exacerbation of these political and social terssittie imprisonment of a number
of opposition leaders and dissatisfaction within the army led to the coup which took
place on24 December 1999, when Henri Konan Bédié was overthrown by the army
andGeneral Robert Guéias made ad of State.

2.11 The military junta asked the political parties and civil society to draft a new
constitution, which was adopted onAfligust 2000, and orgaed Presidential
elections in October 200General Robert Guéi, who declared himself the winner of
the ballot, was driven away by street demonstrations. 303 people died, 65 disappeared
and 1546 were injured as a result of the violence at the beginhi2g0®*°

2.12 The Supreme Court proclaimed the results and declared Laurent Gbagbo the winner.
He launched a national reconciliation foruand then appointed a government of

national unity.

2.13 However, the debate on nationality and citizenship, which bedamen as the

Al voirit® crisiso, a n overhdme ownership, llet iomrg cr |
attempted coup on 18eptember 2001. The coup failledt the rebel forces, known as
AForces Nouvell eso, gat hered ithantOfef nor t h
the land.

43 United NationsWorld Economic and Social Survey 20@607, extracts, Explanatory Not@sxxvii, CMCI,
vol. VI, Annex161.

44 World Bank,Céte divoire T Country Overview22 October2015, CMC| vol. VI, Annex 168.
SRFI,C® t e didd bilan officiel des violence81 August 2001, CMCI, volV, Annex113.
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2.14

2.15

2.16

2.17

2.18

3. 20022007: civil war anda series of peace agreements

Following the failed coup, a number of intervention forces were deployed by France,
ECOWAS and then thenited Nationsnaizone of confi denceo | o
northern zongcontrolled by Forces Nouvelles, and the southern zone, which was
under Government contréi.During this periodnany violent crimes were committed

within Cote dlvoire.

A resolution of the conflict seemed to emerge in January 2003 with the signing of the
Linas-Marcoussis Agreement in France between the Government, Forces Nouvelles
and leaders of a number of Ivorian political parffes.

On 13May 2003, the United Nationse8uity Council adopted resolutiot479,
which created the United Nations Mission in Coévaire (MINUCI)*8 to facilitate
the implementation of the Linddarcoussis Agreement and the ceise However,
theagreement was no¢spected

Ghana played amriportant role in the efforts to implement the LiMarcoussis
Agreement. Mediation was undegén, in vain, by the Ghanaiarelld of State, in his
capacity as President of ECOWASthroughoutthe day 6 24 March 2004. Between
2002 and 2004, Ghana more getly hosted a series of meetings between the
different partiesn the Ivorian conflic which led to three agreement$Ghana was
thus fully informed of the internal situation in CoOtélvdbire. The report of the
International Commission of Inquinpandated by the United Nations to look into the
human righ$ situation in Cote divoire concluded that serioutiumans rights
violations took place during the period under consideration (Septembei@0RBer
2004), both civil and political rights and e@nic, social and cultural rights.

On6ApTr il 2005, all t he part iPetriatAgreememte | v o1
on the Peace Process in Cote & o P2 which provided for Residential elections to

be held in October 2005 and for a joint declaration of the end of war and the
restorationof Stateadministration in the north of the country. Od@y 2005 a new

46 French Ministry of DefencePress packDel 6 op®r ati on Licorne aux forces f
23January 2015, CMCI, voVI, Annex167.

47 pid., p. 15.

48 United Nations, MINUCI,Background to thenission extract from the Report of the Secret@gneral on
Céte divoire, S/2003/374March2003, CMC] vol. VI, Annex158.

49 John Kuofor was President of ECOWAS from 2004 to 2005.

50 UNOCI, Le contexteJuly 2007, CMCI, volVI, Annex163.

51 Accra peace agregents, 2%5eptember 2002 (Accr, 7March 2003 (Accr&), 30July 2004 (Accra).
2RA,Ct t e didI6vaccicroee d de Pr ®t6Aprili2@G05, GMCI, §ol.\g4 Annex114.2 0 0 5
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2.19

2.20

2.21

2.22

2.23

agreement was concluddxy the Ivorian Government and Forces Noules on the
implementation of a disarmament, demiaifion and reintegration programme.

Those agreements failed once again. The tense political climate did not allow
elections to be held and thayere postponed four time¥, leading to a situation
describe bythe OECDas@ap ol i t i c¥#I i mpasseo.

The peace negotiations between the Government of Predidargnt Gbagbo and
Forces Nouvelles emtually led to the OuagadougowlRical Agreement, signed on

4 March 2007, and to a further postponement of Presidential electidihg&-ebruary
2008. This agreement was then confirmed by all the Ivorian political forces, marking
a decisive turning poinh escaping the crisis.

C. 20072011 from the most recent peagreement to postlectoral unrest

The Ouagadougou Political gheement instituted a nornmdtion of the political
situation and allowed progress to be made in the reunification of the country and
national reconciliation. The zone of confidence in thatree of the countrywas
graduallydismantledand replaced by a green line within which brigades forimed

the forces of the parties to the conflitrepostedo ensure security.

Cote divoire painfully be@n to take stock of the war years. In July 2007,
immediately following the signature of the peace agreesnené United Nations
estimated that 45% of the Ivorian population was livbejow the poverty line,
compared with 38% before tistartof the confli¢.>> By way of comparison, in 1985

the proportion of the population livingelow the poverty line was only 1096.The

years of crisis brought about marked impoverishment and massive population exodus,
the abandonment of the northern part of the country takereed State institutions

and a significanfall in the growth rate. The human development index also fell
significantlybetweer2002 and 2008 throughout the northern half of the codhtry.

After two years of relative stability, thelections held in Noveber 2010 plunged
Cote divoire back into an acute crisis. In the second round of voting dvo28mber
2010, Alassane Ouattara won the Presidential election with 54% of the vote,
according to the Independent Electoral CommissftifC) and United Nations

53 UNOCI, Le contexteJuly 2007, CMCI, volVI, Annex 163.

54 OECD, African Economic Outlook 2005/20060te divoire, 2006, CMClvol. VI, Annex 159.
55 UNOCI, Le contexteJuly 2007, CMCI, volVI, Annex 163.

56 World Bank,Céte divoire T Country Overview22 October2015, CMC| vol. VI, Annex168.

57 UNDP, National Human Development Report 2013, Employment, Structural Changes and Human
Development in Cotedoire, 2013,p. 27, CMCI,vol. VI, Annex 166.
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observers. However, following accusations of electoral fraud irCpratara regions

in the north and evethough international observers ditt report any serious
problems in the electoral process in that area, the Constitutional (mlared the
election results void ithe northern regionand awarded victory to President Laurent
Gbagbo.

2.24 Six months of violence followed, during which humanitarian oizgions reported
dozens of massacres and violent criméth more than 3,000 virchs and almost one
million displaced persor.President Laurent Gbagbo only stepped down from power
after preOuattara military forces had taken control of the country and defeated pro
Gbagbo forces in Abidjan in early April 2011, withe supportof United Nations
forces ad French forces intervening pursuant to United Nations Security Council
resolution19752° Alassane Ouattara formally took office in April 2011.

225 The twenty fgloriousod years of the 1 vor.i
Atumubdbt yeamass mar kaeisks ob waryimgaegreesy whioht some have
been quick to call a AState crisiso, desc

therefor e, ®dnfayogrycoantrydivided é dwo and much weakened.

Il. Bilateral consultations concerning the boundaries between Cotéldoire and
Ghana

2.26 From 1963Coéte divoire and Ghana held regular bilateral exchanges relating to the
demarcation of their land boundary within the J&@mmission on Redemarcation
(A)).

2.27 It was inthat Joint Commission that Cotéwbire raised thequestionof delimitation
of the maritime boundaryn 1988and made a proposal for a boundary line, to which
Ghana failed to respond. Four years later, in 1992, the Parties attempted to meet once
again todiscuss delimitation of their maritime boundary, but their efforts were in vain

(B.).

RadioCanada Pr " s doéun million de d®npRsMareh201le EMCLVvdlVe dol voi
Annex117.

59 United Nations Security CounciResolution 1975 (2011) S/RES/1975/2@March 2011, QVCI, vol. VI,
Annex165.

80 pid., p. 60.
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2.28 It was only from 2008 that the Parties initiated gnopilateral negotiations on this
question which, despite six years of intense, regular exchanges, failed to produc
results on account of Ghaanflexibility and its lack of true willingness to negotiate.

A. 19631998: bilateral exchangesncerninghe redemarcation of the land
boundary

2.29 The land boundarpetween Cote @voire and Ghana, the total length of which is
720kilometres, was progressively delimitddough the conclusion of a succession of
arrangements and agreements between France and the United Kingdom, as the
colonial powers, between 1889 and 19b&ndthendemarcated by the placement of
boundaryposs.

2.30 In 1963, shortly after they gained independence, representatives of the Governments
of Cote divoire and Ghananet in a bilateral commission fio consider unlawful
logging in the area othe internationalboundary between the twStates 2 which
subsequently became the AJoint Commissi o0l
meeting, Cote dvoire and Ghana decided tedemarcate their boundary aimdthe
meanti me, as a horolibitedlsggingoperations ata sistanae of,
800metres either side of the boundary in order to avoid any disputes.

2.31 Against this backgroundCote divoire established théNational Commission on
Boundary Redemarcatioff (the Nat i onal Redemaint¥®2 i on C
with the task of proposing and implementing all measures relating tetimeation

61 Agreement concerning theebmitation of the English and French possessimmghe west coast of Africa,
10 August1889,articlelll, CMCI, vol. lll, Annex3;

- Agreementbetween Great Britain and France for ttemarcation of their respective spheresnfiuence in
Niger districts, 26lunel891, CMCI,vol. lll, Annex4;

- Agreemenbetween Great Britain and France fixing the boundary between the British and Fresebspmns
on the Gold Coast, 12uly 1893, CMCIl,vol. lll, Annex5;

- Anglo-French Convention, 14unel1898, CMCIl,vol. lll, Annex®6;

- Letter from the Governor of Cotéldoire to the Gold Coast, 1&pril 1901, CMCl,vol. Ill, Annex7; Letter
from the Governor of Coteddl v oi r e (Coast, 20umel9Glo CMCLI,vol. Ill, Annexs§;

- Agreementegarding thévoundaryfrom Nugua to the 9th parallel,Februaryl 903, CMClI,vol. lll, Annex9;

- Anglo-French Agreement regarding the boundary of the Ivory Coast and the Gold Coast betvasenahe
the 11th degree of latitude, May 1905, CMCl,vol. lll, Annex10.

62 Jointminutes of the meeting of tt@ommissiorestablishedy agreement between the Government of Ghana
andthe Government o€6te divoire to consider unlawful logging in theea of the boundary between the two
countries, 1Mecemberl 963, CMCI,vol. lll, AnnexlI.

53 1bid.

64 Decreeno.72-605 establishing a National Commission Baundary Redemarcation, B&ptemberl972,
CMCI, vol. lll, Annex1.
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and redemarcation of boundaries between Cdleoidle and its neighbouring
countries. That Commission was also given a consultative role in mattmnsgdo
border disputes.

2.32 It took Cote divoire and Ghana more thdrb years toconcludethis redemarcation
work, which was completed in 1988.

B. 19881992: the first bilateral exchangesncerninglelimitation of the
maritimeboundary

2.33 In 1988 asthe workon redemarcatiorof the landboundarywas being concluded,
Cote dlvoire referred thequestionof the maritime boundary between Coftidvdire
and Ghana to the Joint Commission on Redemarcation and made a delimitation
proposal {.). Ghana held its silence viésvis this proposal until 1992, when it
suggestedelaunching negotiations in order to attempt to secure an intensive drilling
programme in the area claimed by Cotévaire, to which Cote dvoire formally
objected 2.).

1. July 1988: Cote dvoire proposes a line for the maritime boundary between Cote
ddvoire and Ghana

2.34 As cooperation with Ghana within the Joint Commission had proven to be
harmonious and effective, Cotéivbire decided to continue its efforts and toimél
thatsame channel tpush forwarddelimitation of the maritime boundary between the
two countries.

2.35 Prior to the 15 ordinary session of the Joint Commission on Redemarcation, which
was scheduled to take place in Abidjan fromd20J u |l vy 1&<®ess progoessiin
redemarcaton of the | and boundar yo®teetvavienen C? t
Partyr equested that the Adelimitation of thi
to the agend& Ghana accepted that request.

2.36 In accordance witlthat agenda, in the course of that bilateral meeting, Giteick
explained its position on delimitation of the maritime bountfaand proposed a

85 Minutesof the 1% regular Session of the Joint Commission on Redemarcation of the Bolnetasen Cote
dédl voi re a+«20uly@sss, ceClyvolllB, Annex12.

6 Under the AngleFrench agreements of 1893 and 1905, Tendo and Ehy lagoons are neutral zones which do
notbelong to either Coétedoire or Ghana.

67 Minutesof the 1% regular Session of the Joint Commission on Redemarcation of the Bolnetiamen Cote
dl voire a#20ulydssmasCMCL gl lll, Annex12.
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boundary line consisting in extending se@ad the terminussegmentof the land
boundary betweeposts54 and 55°8

2.37 Although delimitation of the maritime boundary had been formally included on the
agenda by CoétedVoire prior to that meeting, the GhanaiRartydeclared that it did
not have a mandate to discue question and stated that it would inform its
Government with a view to the next bilateral meeting. However, Ghana failed to
respond tahe Ivorianproposal on delimitation of the maritime boundary for almost
four years.

2. 1992: the Parties seek to relaunch discussions regarding the maritime boundary

a. February 1992: the Ghanaian proposal for a meeting

2.38 At the beginning of February 199%e Ghanaian Government, which appeared at the
time to be planning to carry out drilling in tmearitime boundaryarea, proposed to
the Ivorian Governnent that a meetm of experts be held on Eebruary 1992 to
discuss delimitation of theiaritime boundary and exchanggismic dat&®

2.39 Cote divoire welcomed this request and, in order to prepare for this meeting with the
GhanaianParty, undertook to substantiate and document its position. This task was
entrusted to th&lational Commission on Boundary Redemarcatishich was itself
assisted by amd hoctechnical committee set up specifically for that purpose on
12March 1992°° At the end of its work, the Commission ited the Ivorian
authorities to

firefer the proposdto extend seaward the land boundary betwgests54 and

55, made in July 108 d@sBussioryduri@g theeupcdndiigv oi r €

negotiations with Gharda a n d

isend the Government of Ghana a note ver
Secretary of Energy, stating that Ctlte
delimitation of the maritime boundary b

Ghana must refrai from operations or work that might be detrimental to Céte

8 Minutes of the meetings of the Natial Commission on Boundary Redemarcatib and 1®March 1992,
CMCI, vol. lll, Annex13.

89 Telegram from thévorian Ministry of Foreign Affairdor the attention of the Ambassador of Coédire in
Accra, 1April 1992, CMCl,vol. lll, Annex16.

0 Minutes of the meetings of the Technical Committee responsible for gathering and updating information on
the delimitation of the maritime boundary between Ghana and @dtdrd, 1618 March1992, CMCl,vol. III,
Annex14.
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dol voireds interests i n whidheadrmet toibei me z
determined.”*

2.40 This proposal from the Commission was confirmed orM2arch 19922 by the
Minister for Foreign Affairs, ie Minister for the Interior, the Minister for Mines,
Energy, Postal Services and Telecommunications and the Minister for the
Environment.

b. April 1992: the Ivorian response to the Ghanaian authorities

2.41 The Ivorian Minister for Foreign Affairsaskedhis Ambassador in Accra to send a
note verbale to the Ghanaian Government stating that he welcomed the Ghanaian
initiative, which had been awaited since July 1988, aeglested, pending the
forthcoming meetingbetween the Parties, that they refrain from any ling
operations or works in the area whose status was still to be deterthined.

2.42 By telegram to his superiors dated il 1992 confirming that the note verbale had
been senf! the Ambassador of Coteddv oi r e I n Athe criical st r es ¢
importance othe issusto be discussed at this [bilaterall meeingon acthe unt o
many ongoing drilling projectsn the maritime boundary zode  dthted that
fiGhana intends to drill ten oil wells inthe TaRb ver basin over the
and texplartion fprojects concerning three wells, eonf which is nearly
complete, are planned in the aforementioned aéhe

C. No response from Ghana to the note verbale sent by Qéterd
2.43 However, there was no response to the note verbale.
2.44 This silence on theart of Ghana can probably be explained by the fact that it

abandoned its planned drilling projects in the area claimed by @dtard, as Cote
ddvoire was able to establish followingsarveymissionin the boundary area carried

" Minutes of the meetings of thdational Commission on Boundary Redemarcativ® and 1March 1992,
CMCI, vol. lll, Annex13.

2 Minutes of the meeting of thiational Commission on Boundary Redemarcat@nMarch 1992, CMCI,
vol. lll, Annex15.

73 Telegram from the Ivorian Minister for Foreign Affairs to the Ambassador of Gfteik in Accra, 1April
1992, CMCl,vol. lll, Annex16.

"4 Telegram from the Ambassador of Céfivdire in Accra to the Ivorian Minister for Foreign Affairs, 3@ril
1992 CMCI, vol. lll, Annex17.

> Telegram from the Ambassador of Céfivdire in Accra to the Ivorian Minister for Foreign Affairs, 3@ril
1992, CMCl,vol. lll, Annex17.
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out in September 1992he purpose of which wa® provideilC* t e dol voi r
irrefutable evidence against Gharfé

2.45 In the course of this aerial surveillance mission, which was conducted on
12 September 1992 and of which the Ghanaian authorities were given advance
notification,”® 126 images were taken over an area of 6@ It was observed that
f{t] here was no sign of surface-cdélated activity

2.46 It was only in 2007, following the discovery of significant hydrocarbon deposits in the
boundaryarea that Ghana finally took up again the initiative to hold negotiations in
order to secure the intensive oil activities which it had already azg¢ahere

2.47 During this period the socipolitical crisis forced Cotedloire to focus its efforts on
the resolution of domestic problerffs.

C. 20082014: resumption and failure of the bilateral consultatemmerning
delimitation of the maritime boundary

2.48 Between 2008 and 201@dte divoire and Ghana met on many occasions to discuss
delimitation of their maritime boundary.

2.49 Overthose six years of negotiations, Ghana pursued a single objective: to impose on
Cote dlvoire as the maritime boundary the western limit of the Ghanaian oil blocks
SO asto secure the activities which it had already augedrthere. © carry out this
fait accomplistrategy Ghana gave Céteddoire the illusion ofholding negotiations,
without, however, showing any flexibility or planning to modify its position iy a
way. This attitude would inevitably lead to the failure of the negotiations.

2.50 Up to 2011 the Parties extensively debdtezdelimitation methods applicable under
international law and the factual and legabectgustifying the application of one
method or another to the case in hatjd (

6 Minutes of the meeting of thidational Commission on Boundary Redemarcatigating to the dispatch of
an observation ansurveymission, 3Septembef 992, CMClI,vol. lll, Annex21.

7" Reports on ground and aerslrvey missions, 11 and B&ptembei992, CMCI,vol. lll, Annex24.

8 Note verbale 0. 7472/AE/AP/RBAF/2 fromtheMini st ry of For ei gntothdEmbassy s o f
of Ghana in Abidjan, &eptemberl992, CMCI,vol. lll, Annex23; Official telegram sent by thdinistry of
Foreign Aff ai rtethecEmbassy df Ebtaitidire n Adcra eelating to theispatch of asurvey

team totheboundaryarea with Ghana, undated, CM@al. Ill, Annex22.

7 Reports orsurfaceand aeriaburvey missions, 11 and B&ptembel 992, CMCl,vol. lll, Annex24.
80 Seesupra, paras2.21-2.25.
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2.51 When the bilateral consultations were resumed in 2013, after being suspended for two
years, the Parties focused on essentially technical discusgjons (

1. 20082013 exchanges othedelimitation methods claimed by the Parties

2.52 By note verbale dated 20ugust 2007, Ghang@roposed to Cote dVoire that a
bilateral meetingbe held to deliberate on the delimitation of their maritime
boundary?! Céte divoire agreed to thiproposal immediatgl

2.53 In order to host their bilateral meetings, the Paries t up tdhoeeGhabad t e d
Joint Commission on daimitation of the maritime boundar yo (At he
Commi ssiono), which met ten times between

2.54 At its first meeting inAbidjan on 16 and 13uly 2008%2 Ghana made a delimitation
proposal for the first time, based on the application of the equidistance method:

A T hiternationalMaritime Boundary between Coteddoire to the west and
Ghana to the east therefore déned by the following geographical coordinates
(WGS 84), coincidentwith theterminal points ofpetroleumconcessions ohoth
sides anghown infig. 3[ é.]

The boundaryline is then continugdbased on the internationally accape
median ruleto as far ashe intersection with the 200 nautical m{M) line at
Point X (Fig. 2 ).8d

2.55 On 23 February 200¥,Cote divoire responded to hGhanaian proposal, reiterating
the position it had already set out in 1988 and 1i@9the effect that their maritime
boundary could be delimited only by express agreement in accordance with
UNCLOS:

A This proposed drawifjg which is used by the oilexploration companies
operating in Ivorian territorial waters meanto avoidanyborderdisputesandis
not supported by angfficial agreement betweesur two countriesafter bilateral

81 Note verbale a. LE/TL/2 from the Ministry of Foreign Affairs of Ghana to the Embassy of Cétd dv 0i r e i n
Accra, 20August 2007, CMCIl,vol. lll, Annex25, and Note verbale from the Embassy of Cdleaite in
Accra to the Minister for Foreign Affairs of Cétéd v o i August20@7 £MCI, vol. lll, Annex26.

82 Minutes of themaidenmeeting of theC1 t e  d®hhna doinr C®@mmission on delimitation of the maritime
boundarybetween @ e d 61 v o i r1@&ancd1ddly 2@B,&LkI@l,vol. I, Annex29.

83 Opening statement by Ghana &k imaiden meeting of theC! t e  d®Ghhana doint Eommission on
delimitation of the maritime boundarp et ween C!te do§ LAJuwyi2008, CHQ@Idol IGh an a
Annex28.

84 Communication from the IvoriaRarty, second meeting of the!* t e  dGhhre dointrCemmission on
delimitation of the maritime boundatyet ween C!t e d,02BRebriary2009aGMCI, va. g n a
Annex30.
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negotiationsfor the demarcatiof the maritime baler between Coéte d'lvoire
and Ghanaas recommended inrficles 15, 74 and 83 of the Montego Bay
Conventiono 8

and that, in the meantime, the Parties should refrain from any activity in the area to be
delimited:

fiMoreover, important exploration and evaluation works were undertaken in 1980

by Ghana in the maritime border zone between the two countriese Tiaks

are still ongoing, in spite of representations madeCbte d'lvoirein 1988 and

1992to Ghanarequesting the latter country to stop any unilateral activity In the
neighbouring maritime border until a determination by consensus of the maritime
border between our two coastal States als not to undertake any works likely

to eventually under mi o8 the interests o

2.56 Having recalled this principlen order to achieve an equitable result having regard to
the particular features of the coastline of the Parties (namely its concave/convex
character and theffects oferosion), Céte dvoire proposed that the boundary be
delimited using the geographical meridian metfod.

257 Atthe Co mmi s secand meetingheld n Accra on 26-ebruary 2009, Ghana
refused to state its position on this Ivorian proposal on the ground that it would not be
examining it until after 13/ay 2009, the deadline for submitting preliminary
information on the continental shelf to the Commission the Limits of the
Continental Shelf (CLCS}

2.58 The questionof delimitation of the maritime boundary was raised again, at the very
highest level, directly betwedtieads of Statejuringan official visit to Ghana by the
Ivorian President, Laurent Gbagbin November 2009. On that occasion, the two
Heads of State:

f{é ] agreed on the neddr reactivatingthe work of the Céte @voire-Ghana
Commission orthe celimitation ofthe undaries in order toonsider the aspects
related to théand and maritimd&orders They recogized the importance ofvell-
defined land and maritimeborders The two leadersndicated that the land
borders weredelimited whereas thediscussionson the delimitation of the
maritime border had beenstarted by the two countriesThey exhorted the

85 |talics added.

86 Communication from the IvoriaRarty second meeting of thé? t e  d-®@hhna ddint @ommission on
delimitation of the maritime boundatyet ween C!t e d 62BRebruary2009aGMCI, véh.fila n a ,
Annex30.

87 bid.

88C1t e dGhhma doint Gommission on delimitation of the maritime boundaeyt ween C!te dol vo
GhanaMinutes of thesecond meeting held in Accra, E&bruary2009, CMCIl,vol. lll, Annex32.
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competenfjurisdictions of the two countries to continue their discussifmsa
rapid conclusio.®®

2.59 The third meeting of the Joint Commission took place against this background in
Abidjan on 19November 200§°

2.60 Despite the declaration of intent made by its President, Ghana entrenched its position
by lodginga declaration under articR98 of the Convention with the United Nations
on 15December 2009, by whichéxcluded any judicial remedy to settle questioh
delimitation of its maritime boundaries, including the delimitation being negotiated
with Cote divoire:

Al n accor da n cleof Aticle 288 optleerUaitgdr Natpris Convention

on the Law of the Sea of 10 December 1982e( Conventiod, the Repblic of

Ghana hereby declares that it does not accept any of the procedures provided for
in section2 of PartXV of the Convention with respect to the categories of
disputes referred to in paragrapke) ofarticle2 98 of t he® Conventi

2.61 This ploy by Ghana heralded the deadlock which it imposed througtte years of
negotiations that followed, during wah, despite lengthy exchanges different
possible boundary lines, it invariably claimed the line of its oil concessisrthe
maritime boundaryinvokingavariety oflegal bases.

2.62 At the fourth meeting afhe Joint Commission held in Accra on 27 and&&il 2010,
Ghana reiterated its initial proposal based on the equidistance/relevant circumstances
method®?

2.63 The Ivorian delegation nevertheless noted the points of agreement between the
Parties, n a aobsetvationdf BAbe4 jamidnt550 and At he
provisions of theUnited NationsConvention On The Law OThe Sea, which

provides fothe pric i pl es of negdd i ati on and equityod

2.64 Cote divoire provided more detaiked observations on Ghaéa position in a
communication dated 3ay 2010%* in which it explained at length the justifications
for rejecting the equidistance method, namely:

8 Joint communiqué issued at the end of the official visit to Ghana of His Excellency Laurent Gbagbo,
President of the Republic of Cotéwbire, 34 November2009, CMCl,vol. lll, Annex34.

% This meeting is mentioned in the Communication from the Ivofiarty of 31 May 2010 in footnotes; no
minutes of this meeting seem to have been produced by the Parties.

91 Ghana, Declaration under arti@88 of UNCLOS, 1@ecembe009, CMC] vol. lll, Annex35.

92 Minutes of the fourth meeting between Ghana and Ivory Coast on maritime boundary delimitation, held in
Accra, 2728 April 2010, CMCl,vol. lll, Annex37.

9 1bid.
94 Communication of the IvoriaRartyin response to the Ghanaian propssd 27 and 2&\pril 2010, 31May
2010, CMCl,vol. Ill, Annex38.
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1. the cutoff effect to the detriment of Coéteddoire resulting from the particular
geometryof the coadines of Cote divoire and Ghana (concavity/convexity);

2.t he i s p eftettsa of uamputationand enabsure resul ting froc
application of this méod in the Gulf of Guinea, whicis advantageousnly to
Ghana and is detrimaittoits neighbours.

2.65 Consequently, Coétedvoire underlinedthat the equidistance method claimed by
Ghana wagsnisfit, inappropriate angionrequitableand reiterated its propal to use
the meridian method, while nevertheless accepting, as Ghana had proposed, that the
borderstartsfrom borderpost55.%°

2.66 Lastly, the IvorianParty reaffirmed to Ghana that the linaitilized by the oil
companies was intended solely to avbimhtier conflicts andcould notconstitute an
official agreement on delimitation of the maritime boundary between Gbteiré
and Ghana.

2.67 In its responsalated 3JAugust 2011, Ghana reiterated its proposal to adepbil
concession linas the maritima boundary on the ground, put forward for the first time,
that it wassupposedly mequidistance lin@adjustedo the east in order to follow the
limit of its oil blocks, which constitutka relevant circumstanc®.

2.68 In thatresponseGhanaalsointroducedthe notion of tacit agreemeimtto the debate
for the first time, without, however, explaining its purpose, its effects or its link with
the application of the equidistance method which it had just invked.

2.69 The fifth meeting of the Joint Commission was hield\ccraon 2November 20118
For the IvoriarParty it was the first meeting of the Commission under the aegis of the
new Government appointed after stability had beesstablished in Cotedoire and
afunctioning state apparatus had been restored.

2.70 It was against this background that, in a spirit of cooperation, Gbteire@ made a
new proposal for delimitation based amimethod which had not yet been discussed
with Ghana, the bisector method. In sagpof this new proposal, Coteddoire
submitted a presentation setting out in detaifatsndationsin international law and

% Ibid.

9% Ghana Boundary Commission, Response to Cdimidets proposals towards the 5th Céi@dvdire/Ghana
maritime boundary delimitation meeting, Bugust2011, CMCl,vol. lll, Annex39.

9 bid.

98 Minutes of the Cote @voire/Ghana maritime boundary negotiation [fifth meeting@&ember2011, CMCI,
vol. lll, Annex40.
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2.71

2.72

2.73

2.74

2.75

2.76

its factual basesth{e specific features of the coastlines of Cé@vaire and Ghana,
geography of the Gulf of Guingetc.).

Cote divoire also stated thabil practice could not under any circumstancbs
translated to meatine existence of a tacit agreemant eiterated its request, which
hadalready been made in 1992 and 2009, that oil activities in the maritime boundary
area be suspended pending a bilateral delimitation agreement, to which Ghana had
thus far been invariably unresponsive.

In response, Ghardid notcomment on the substance of the new Ivorian delimitation
proposal, explaining that it needed time to studgnt] once again rejected its request
that activities in the disputed area be suspended, invoking for the first time the notion
of Acustomary® boundary | ineo.

In March 2012, Ghana sent Cotévire a note, dated 16ebruary 2012, in response

to thelvorian proposal made on!2ovember 2011% The majority of the arguments
put forward in that document were concerned with setting out the basis in
jurisprudencdor the application of the equidistance method claimed by Ghana.

However, oil practice was no longeisedby Ghana as constituting a tacit agreement
(and it would not beraisedagain until the present proceedings), as it seemed to
suggest at the preceding meeting of the Joint Commission, but merely as a relevant
circumstance justifying the modification of the strict equidistance line, as the
GhanaiarParty had stated in its communigaatiof 31August 2011.

2. 20132014: towards the unilateral breailg off of negotiations by Ghana

At subsequent bilateral consultatiorGhana confined the discussions tstrictly
technical aspects, primarily the base points of the Paciests.

At the sxth meeting of the Joint Commission, held in Accra on 12 anNdv@mber
2013, the Parties agreéd exchange technical data on their base line, as had been
proposed by Ghana in August 20ldnd alsomadethe arrangements for a joint
mission to verify bondarypost55.1°! That mission was carried out on Révember
201392 and allowed both side® validatethe coordinates for that boundappst

% |bid.

100 Ghana Boundary Commission, Respons€fte ddvoire memorandum ofovember2, 2011 on maritime
delimitation, 15February2012, MG,vol. V, Annex54.

101 Minutes of the meeting of negotiation on the delimitation of the maritime boundary betweend@éte d
and Ghana [sixth meeting], 13 November2013, CMCl,vol. lll, Annex41.

102 Minutes of the visit to BB5 by the IvorianGhanaian Joint Technical Committee, Révember2013,
CMCI, vol. lll, Annex42.
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during the seventh meeting of the Joint Commission held in Abidjan on 5 and
6 December 20132

2.77 In the course of theeighth and ninth meetings of the Joint Commission, held
respectively in Yamoussoukro on 18 andFEbruary 2014 and in Accra on 23 and
24 April 2014, the Partieexchanged base point déta their respective coast&!

2.78 Cote divoire alsopresented the bisector method and the boundary claimed on that
basis, whose construction it demonstrated a mapusing two segments linking
boundary posb5 and the Coted@Voire-Liberia landboundaryterminus point on one
side and the GharBogo land boundary terminus point on the other. The only
response from the Ghanai®gar t y was to state tdoathe it
Cote divoires bisector method because its concerns had already been officially
communicated to the Ivorian side in Ma2) 12°0 .

2.79 The tenth and last meeting of the Joint Commission took jmadéidjan on 26 and
27 May 20149 At that meetinghe Parties noted that the base points exchanged were
unusable as they stood, either because fislein the sea, in the case of tldnanaian
points, or because thégll on land in the case of the Ivorian points.

2.80 Cote divoire also reiterated its proposal for delimitation based on a bisector line,
which it justified principally on grounds ofi) marine erosion, whichmade the
coastine unstablefii) the concave shape of the Ivorian ceastd (iii) the regional
specificities of the Gulf of Guinea. It should be borne in mind that Gineice had
already explained this latter regional argument at length in its communication of
31May 2010, then at the meeting of the Joint Commission dlov@mber 2011.
However, Ghana rejected this argument without even discussing its rokitsing
that it had not been raised before. At the enthefmeetinghe Parties concluded that
a fispecific method of delimitation has

2.81 It was at this point that Ghana suddenly unilaterally broke off the bilateral
negotiations, in disregard of goodeighbourly relations. Although fourdays
previously it had contacted Cotévbire to orgaize the eleventh meeting of the Céte

103 Minutes of the seventh meeting of ti®! t e d®@hhna doint Eommission on delimitation of the
maritime boundarp et ween C!t e d 6&-6Decemer2013 @MCI VG HIR Anagx43.

104 Minutes of the eighth meeting of i@ t e  d®hhna doint Cemmission on delimitation of the maritime
boundaryp et ween Ctt e dpl8L9d-ebruay20dd) EGMCGIolallh @Annex44; Minutes of the
ninth meeting of the Ghar@éte divoire maritime boundary negotiations, -23 April 2014, CMCI,vol. Il
Annex47.

105 Minutes of the eighth meeting of i@ t e d®hhna doint Cemmission on delimitation of the maritime
boundarsb et ween Ct!t e armhb819Febhruarg201a,rCMCIEoh Ill, Annex44.

106 Minutes of the tenth meeting of ti@! t e  d@hhna doint G@mmission on delimitation of the maritime
boundaryb et ween Ctt e dae62vMay2084, GMEIvol. Glhlnmerdd.

107 | bid.
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2.82

2.83

2.84

2.85

ddvoire/Ghana Joint Commission, which was scheduled to be held in Accra from
30 September to ®ctober 2014% on 19September 2014 Ghana performed an
aboutface,c ancel | i ng t hunforeseea tircumstanak¥ At the saméi
time, Ghana sent CoOteddoire a request to submit the dispute to an arbitral
tribunal 11 before withdrawing its declaration excluding judicial remedies which had
been lodged with théJnited Nationsin 2009!! in questionable conditions of
admissibility.

Alongside these bilateral contacts, Coi@vadire and Ghana have developed their
offshoreoil activities. Ghana has used these to attempt to justify its argument of the
existence of @acit agreemenitt? The progress of the development of the relevant oil
activities will therefore be describeédoroughlyin order to provide clarification for

the Chamber.

1. The unilateral oil activities of the Parties

The first permits for oil exploration off the coasts of the Parties were granted
unilaterally towards the end of the colonial period, in 1956 by the British colonial
power and in 1957 by the French colonial powEhose permits were quickly
abandoned in the absenceaofydiscoveries that werdeemed conclusive.

Following independence, Ghana was the fiiat,1968,to createand awardan oll

block in the maritiméoundaryareaon a unilateral basigiowever, oil activity in that

area remained relatively modest until 20&hen Ghana stepped up its activities
following significant hydrocarbon discoveridé.). Cote divoire created its first
offshore oil block in 1970, taking care to express reservations regarding the legal
implicationsof this unilateral act. This prudent atiite has guided Ivorian oil policy

to this day (B.).

A. Ghands oil activities

In 1968 Ghana divided thentire maritime area off its coast into 22 bl with a
view to awarding the block® oil companies. The creation of blocks in the maritime

108 | etter from the Ambassador of Ghana to Cofivaire to theMi ni stry of Foreign Affair
no. ABJ/HMFA/COR.VOL.I8, 15SeptembeR014, CMCIl,vol. Ill, Annex49.

109 | etter from the Ambassador of Ghana to Cdliwalre to theMinistry of Foreign £ f ai rs of , Cl t e
no. ABJ/HMFA/COR.VOL.I8, 19SeptembeR014, CMCIl,vol. lll, Annex50.

10 Notification of arbitration, 1%BeptembeR014.

11 Seesupra, para.21.

H12MG, vol. 1, para5 . 8 9: it h euidistanse lioemeachgs the Za0limit at 1° 48300 N and 3° 43
180 W[é ] .0
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boundaryarea was a unilateral act without any prior consultation of Giieice (see

Sketch map2.1below).
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Sketch map2.1: Offshore oil concessions created by Ghana, 1968

2.86 The limits of this oil area defined by Ghana were:

- to the west: a line startirgpproximately at the terminus point of the land boundary
between Cote d@voire and Ghana and runningeawardin a southsouthwest

direction in the maritime area off the Ivorian coast;

- to theeast a line starting approximately at the terminus point of the land boundary
between Ghana and Togo and runngegwardn a southsoutheastdirection in

the maritime area off the Togolese coast;

- offshore: a line located, for the westernmost bldckand 2, approximately

22 milesoff that coast.

2.87 The oil areahus delimited by Ghanavhich isflared in shape, widens advantageously
out to sea. Ghana states in its Memorial that these limits are equidistancéqlines,
without, however,t being possible to verifythis from the very smalscalei and

erroneoug maps produced by t*

13MG, vol. |, paras3.14-3.16.
114 MG, vol. Il, AnnexesM20 and M54,

55



2.88 At that time the Ivorian offshore area was free from any actilikg the Togolese
offshore area’® Since then Ghana has gradually egsthseawardhe limits of thse
first oil blocks as blocks have been unilaterally awarded subsequentlecades,
now going as far as consideritigem toconstitute its maritime boundaries with Cote
ddvoire and with Togo. According to the Ghana National Petroleum Corporation
(GNPC),the Ghanaian offshore oil area extends:

Afr om t Bwire-GHanaemariime border in the west to the Ghaingo
maritime bortder in the easto.

2.89 This maritime areawhich was unilaterally defined by Ghana, comprises three
different sedimentary basinthe eastern basin known as the Aekeda Basin, the
central basin known as the Saltpddasin, and the western basin known as the Tano
Basinll’

2.90 The development of Gha@goil industry is a recent phenomenon and has been
concentrated mainlyn the western Tanddasin, starting in 2007, following the
discovery of a number of significant hydrocarbon deposits &exich map2.2
below). Up to that point Ghana had mainly carried out exploration activities, without
any major discoveries; just one dep@®ntaining a low volume of hydrocarbons was
exploited in the central Ke@asin!!®

2.91 Duringthis period only three drillingperations were conducted in the disputed area,
in 1989, 1999 and 2002, before being quickly abandoned. In 2006 a consortium of oil
companies led by Tullow was awarded the Deepwater Tano block, which is located to
the farwest of the Ghanaian offshore area. The exploration activities carried out in
this block led to the discovenf significant hydrocarbon reserves.

2.92 On 18June 2007 Tullow announced that it had discovered a significant oil deposit
with the Mahogam well**° The scale of thdiscovery was subsequently confirmed
by the positive results from the Hyedliavell located a few hundred metres west of
Mahogany1.2?° This is the Jubilee field, one of the largest recent hydrocarbon
discoveries inWest Africa. It was in these circumstances, after 15 years of delaying

115 Togo did not conduct any oil activity off its coast or delimit concessions with a view to awarding them until
1997: UFC Togol.e Togo carbure au pétrgl 24 November2005, CMCl,vol. V, Annex115.

116 Website of the Ghana National Petroleum Corporatitistory of Exploration in Ghanaundated, CMCI,
vol. IV, Annex88.

117 GNCP map©Offshore activity mapreproduced aSketch magy.11infra.

18 Then Sal t field mdhe@ centralGhanaian Keta basin, where the maximum production rate was 4,800
barrels/day in 1978, befoffalling to 580 barrels/day in 1985. Production has continued to decline since then
(Ghana Oil WatchSaltpond Fieldundated, CMClyol. IV, Annex90).

19 Tullow press releas&ignificant oil discovery offshore Ghare8 June2007, CMCl,vol. IV, Annex73.

120 Tullow press releas&hana Exploration Update Hyedual well, Deepwater Tand2August2007, CMCI,
vol. IV, Annex74.
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2.93

2.94

2.95

tactics, that Ghana approached Cofivalre on 20August 2007to organze a
bilateral meeting to discuss delimitatiof the maritime boundary!

The Jubilee area subsequently experienced intense activity (drilling, subsea
construction works etc.) to allow the field to go into production. The field began
exploitation in 2010 and since then has produced around 85,0@0(shzer day.

At the same time, Tullowndertook exploratory drillinground 25 kilometres to the
west of the Jubilee field, immediately next to the western limit of its oil block. These
drilling operations revealed the presence of hydrocarbons and anofmédditional
drilling activities were carried out, leading to the discovery of three substantial oll
fields: Tweneboa, Enyenra ahdomme(TEN).

In view of this intensification of oil activities in théoundary area and the
ineffectiveness of the requests for the suspension of oil activities it had made to
Ghana, Coéte d@voire had no other choice but to write directly to the oil companies
operating there, including Tullow, on &&ptember 20110 request thenmotsuspend

their activities in the disputed ar&s.Under these circumstances, between 2009 and
2014, as is shown bgketch map2.3 below, nofewer than 34 exploration and
development wells were drilled under licence by Ghana in the TEN field in the
disputedarea, even though maritime delimitation negotiations were still in progress.

121 Note verbaleno. LE/TL/2 from the Ministry of Foreign Affairs of Ghana to the Embassy of Céteule in
Accra, 20August 2007, CMCI,vol. lll, Annex25, and Note verbale from the Embassy of C@eoaite in
Accra to the Minister for Foreign Affairs of Cotébire, 24 August2007, CMCl,vol. lll, Annex26.

122 Communigué from the Director of Petroleum to oil operators in the Ivorian offshore ar8aptsnber
2011, CMCl,vol. IV, Annex71.
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1235ource: IHS mapGhana coastal zopé\pril 2007, CMCI, vol.ll, Annex C4.
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2.96

2.97

2.98

2.99

2.100

2.101

B. Cote divoirets oil activities

Ctte dol volifirselicegce don dil eexploratibnsin an offshore area to a
consortium formed by Esso, Shell and ERAP in 1970, ten years after the first oil
blockshad beerawarded by Ghana.

Cote dlvoires aimwas to create a new lever fgrowthin its economy, which was at
the time driven mialy by the agricultural sector, while maintaining the coudsry
stability and its good relations with its neighbours.

At the time Cote divoire did not have a speciaéd petroleum service (the Ministry
of State for Mines was not estedbled until the following year, in March 1971) and
thereforerelied largely on Esso to set up this first oil project.

On29Sept ember 1970, the Ivorian National /
the President of the Republic to sign with the Consorti@mmed by the oil

companies ESSO, SHELL and ERAP the Convention concerning exploration and
production of liquid and gaseous hydrocarbons in Cédtevdo 2% ThedConvention,

which was annexed to that Law, was subsequently signed by the different parties on

12 October 1970. On 1@ctober 1970, President Félix HoupheBéigny adopted a

Decree granting an exclusive petroleum exploration permit to the compasses E

Shel l and ERAP fnaccording to the clauses
of 120ct ober?® 19700.

Like Annex| to the Convention of 1@ctober 1970the Decree drew up the list of

points forming thdimits of the oil block awarded to the tler®il companies. For the

20 points delimiting this area, the documents draw a distinction between 14 points
whose coordinates are given specifically and six other points (A, B, K, L, M and T)
whose coordinat @s aamde wiaghr ocxovestexet sepdo nd  t
eastern limits of the oil block, located in theundaryareas with Ghana and Liberia.

It was in these circumstances and in these terms that the first Ivorian oil block was
delimited, as was summaed by the Technical Committee responsible gathering

and updating information on delimitation of the maritime boundary between Ghana
and Céte dvoire:

125 aw no.70-573 Law authorizing the President of the Republic to sign with the Consortium formed by the oil
companies ESSO, SHELL and ERAP the Convention concerning exploratbpraduction of liquid and
gaseous hydrocarbons in Cot#vadire, 29Septembef 970, CMCl,vol. IV, Annex58.

126 Decreeno. 70-618 granting an exclusive petroleum exploration permit to the companies ESSO, SHELL and
ERAP, 140ctober1970, CMCl,vol. IV, Annex59.
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fitjhe boundary drawn by Esso Exploration on the oil map constitated
unilateral security actfor which the Ivorian Government assumed no
responsibility 127

2.102 On 290ctober 1975, the petroleum exploration permitnggd to Esso, Shell and
ERAP was renewed by Presidential Decrd@éis time the position of the Ivorian
authorities regarding the limitsf the oil block in question was reiterated even more
explicitly:

AThe ¢ oo rrefdrenca pansd/, lo dnd K separatingCoéte divoire and
Ghana arggiven by way ofindication and cannotin any case be considered as
being the national jurisdiction bouiaries ¢ Cote divoireo 128

2.103 Cote divoire thus intended to make clear, in an official public document, that the line
used as the eastern limit of the block awarded to Esso and its partners did not under
any circumstances constitute an international maritime boundary approved by it, but a
practica line usedexclusivelyfor the purposes of its oil activity.

2.104 Cote divoire has regularly expressed such a reservation in connection with its oil
activities.

2.105 In 1975 Cote dvoire granted a second offshore oil block to a consortium of oil
companies. Thisil block was adjacent to the southern limit of the oil block granted
in 1970 to the consortium led by Esso and thus extended the haifgore area
seawardlt had the same eastern limit (S&estch map2.4 below).

2.106 The oil contract awarding this dillock, signed by President HouphoiBgtigny on
14 January 1975expressedhie same reservation as was made when the permit
granted to Esso was renewed:

AThe ¢ oo rrdfereneet peistK, & f X and W are given by way of
indicationand cannoin any casébe regarded aBeingthe national jurisdiction
boundarieof Cote di v o 2% e 0 .

127 Minutes of the meetings of the Technical Committee responsible for gathering and updating information on
the delimitation of the maritime boundary between Ghana and Citeird, 1618 March 1992, p2, italics
added, CMClyol. lll, Annex14.

128 Decreeno. 75-769 renewing petroleum exploration permit. 1, 290ctober1975, CMCI, italics added,
vol. IV, Annex61.

129 Qil production sharing contract concluded between the Republic of @dtErd and Agip S.A., Getty Oil
Company (Ivory Coast), Himnica De Petroleos (Hispanoil) S.A., Philips Petroleum Company Ivory Coast,
14 Januaryl975, CMCl,vol. IV, Annex60.
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Sketch map2.4: The area covered by the oil contract of 14 January 1975

2.107 In 1990C0ote divoire also drewup a new standard oil production sharing contract to

2.108

2.109

be signed withoil companies. The purpose of this standard contract was to nwalern
the Ivorian oil regimeso asto attract investors and foreign oil companies agahe
standard contract included an annex describing the area covered by the contract,
which the follaving note appeared:

AThese coordi nat easnotde eegarded éd thealitmiis wfethea n d
national jurisdiction of Cote d@voired 130

In 1993C6éte dlvoire modifiedits standard oil production sharing contrecimake it

more attractive. Th@ew standard contract reproduced the reservation mentioned in
the 1975 Esso and Agip contracts and in the 1990 standard contract and further stated
that that resemation was

nt o be added i f t he b | ofar kvestéeash af €dten e d i
davoi r %810 .

Under thesestandard contracts, this reservation was reproduced in many offshore oil
contracts signed by the Ivorian St&téin particular:

130 Standard production sharing contract drawn up by the Republic of @dtére, 1990, italics added, CMCI,
vol. IV, Annex62.

131 standad production sharing contract drawn up by the Republic of Cateice, 1993, CMCIl,vol. IV,
Annex64.

132 Oil production sharing contract concluded between the Republic of @dterd and UMIC, 27June1992,
CMCI, vol. IV, Annex63; Oil productionsharing contract concluded between the Republic of Gieice and
Apache, 1Decemberl994, CMCl,vol. IV, Annex65; Oil production sharing contract concluded between the
Republic of Céte dvoire and Ranger, Clyde and Gentry, R8@cemberl997, CMCI,val. IV, Annex66; OIl
production sharing contract concluded between the Republic of @otérd and Ranger and SvenskaAsril
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- in 2004, in the contract concluded with Tullow relating to theL@3 offshore
block, adjacent to thirorian coast, off the town of Sassandtd;

when Ghana awardedullow a block located to the far west of its oil area in
2006, Tullow was informed, like Ghana, that the limits of its oil area were not
the limits of the national jurisdiction of Cotéibire;

- in 2007, in another contract concluded with Tullow, relating to block CI
103134

2.110 Between2008 and 2011 Cotedaoireds oil policy was brought to a standstill by the
political instability which had hit the country, peaking at the end of 201be w&ke
of the Presidential electiof®

2.111 Céte divoire began to pursue an active oil poliagainwhen stability returned in
spring 2011, awarding new permits more quickly to foreign companies (Taleveras,
Total, CNR, etc.) and extending its offshore petroleudustry to the aredisputed
with Ghana-3¢

2.112 The creation of new blocks in this area was a way for Cdweice to assert its rights
there, at a time when Ghana:

- was stepping up its unilateral oil activities thedespite repeated objections
from Cote divoire;

- was completely inflexible in the ongoing bilateral negotiations witichas
conducting with the sol@urposeof imposng the westernlimit of its oil
concessions as the maritime boundary;

- had excluded any judicial remedies by means of a ddarto theUnited
Nations

2.113 Unlike Ghanahowever, Cote dvoire refrained from authoiiizg the performance of
activities in the disputed area so as not to aggravate the dispute further.

1998, CMCI,vol. IV, Annex67; Oil production sharing contract concluded between the Republic of Céte
ddvoire and Vanco, 2@pril 1999, CMCl,vol. IV, Annex68.

133 Qil production sharing contract concluded between the Republic of @étErd and Tullow, ™May 1999,
CMCI, vol. IV, Annex69.

134 Qil production sharing contract concluded between the Republic of @dtErd and Tullow, 5 April 2007,
CMCI, vol. IV, Annex70.

135 Seesupra, paras2.21-2.25.

136 Communigué from the Director of Petroleum to oil operators in the Ivorian offshore ar8aptsnber
2011, CMCI,vol. IV, Annex71; see also IHS Energy Grou@,! t e d @®écember 2044), Ghana MG,
vol. I, AnnexM48.
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PART 2

APPLICABLE LAW

CHAPTER 3

CLARIFICATIONS REGARDING APPLICABLE LAW

3.1 The applicable lawin the present case should n@tpriori raise any particular
difficulties: Cote divoire and Ghana have both ratified UNCLOS, on\vedich 1984
and 7June 1983respectively. Article293 of UNCLOS (Applicable \a) specifically
provides that

AA court or tribunal having jurisdictd.i
Convention and other rules of international law not incompatible with this
Conventiono

3.2  Since the dispute brought before the Chamber essentially concerngadielimof the
maritime boundary between Cotélwibire and Ghana in the Atlantic Ocean, the
relevant provisions of the Convention are applicable. These are atficléd and 83
relating to delimitation of the territorial sea, the exclusive economic zone and the
continental shelf. In addition, as the dispute extends to delimitation of the continental
shelf beyond 20@autical miles,fiarticle76 of the Convention islso of particular
i mpor t*anceo.

3.3 Furthermore,dicle2 93 of the Convention refers to
not i ncompati bl eo wi t h t he Convention.
jurisprudencecan usefully supplement the provisiofdUNCLOS. As ITLOS held in
its Judgment inthe Delimitation of the maritime boundany the Bay of Bengal

(Bangladesh/Myanmar) At he | aw applicable wunder t h
delimitation of the exclusive economic zone and the continental shelf includesful
customary infandafijdhakti sawas of internat

referred to inarticle38 of the Statute of the ICJwhich] are also of particular
importance in determining the content of the law applicable to maritime
delimitatiorp 13°

3.4 Ghand@s Memorial, which does not contain a chapter or section on applicable law,
clouds the pictureas regarddegal principles considerably. After highlighting the
inconsistencies in Ghaém position (l), Cote dvoire will briefly outline the

137 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myantatyment,ITLOS
Report2012 para.54.

138bid., para.183.
139bid., para.184.
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principles whichmust guide the Gimber in delimiting the maritime boundary
between the Parties ().

The inconsistencies in Ghanaodos |

3.5 Theindecision inGhands legal position can be seen in its claims, which are difficult
to reconcile withone another (A.) and/hich aresimply an unmistakeable reflection
of theindecision ovethelegal base$or those claimgB.).

A. Ghands indecisionwith regard to its claims

1. Claims concerning thestablishmendf an alleged agreement and the creation of a
delimitation based on objective principles

3.6 A reading of Ghan@ Memorialsuggests that Ghana is asking the Chamber both to
find the existence of an agreement and to apply of the objective delimitation
methods based on international jurisprudencemely equidistancé so that it can
itself draw the boundary between the Paétiaaritime areas. However, the Chamber
cannot grant both requests at the same time. If the® an agreement on
delimitationi as Ghana claimé the Chamber can only find its existence and define
its content. It can no longer apply objective delimitation methods in respect of the
same maritime areas, not even with a view to achieving an equiéshilke. From this
point of view, written or tacit agreements on delimitation must be respected by courts
and tribunals in the same way as any other internationaltreatif | t i s t he du
[Chamber]tointeet [t hem], n&%* to revise themo

3.7 Ghananevertheless makesnstanteference in its Memorial to articld®, 74 and 83
of UNCLOS, which govern delimitation of the territorial sea, the exclusive economic
zone and the continental sh¥t.It is true that these three provisions stipulate that an
agreement between the Parties determines their maritime boufitiatpwever,
Ghana does not simply plead the primacy of the agreement. It also requests that the
Chamber make the delimitation itself by applying objective methods.

0 |nterpretation of Peag Treaties (second phase), Advisory Opinion: |.Reports 1950p. 229.

¥ MG, vol. 1, p.8, para.l.27; p.23, para2.23; p.89, para4.2; p.90, parad.4; pp.91-92, parass.7-4.8;
p. 109, para4.59; p.110, parad.62; pp.115116, parass.4-5.5; p 125, para5.36; p.149, para6.1l; p.154,
para.6.14; p.155, para6.17; p.156, para6.21; p.158, para6.24;p. 159,para.6.29.

1423See the reference inartide5 t o agr eement obetthwee ecno nttwoa rBytavel B&tsd fAitn ar
agreenent between States with opposite or adjacent coasts.
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3.8 Thus, in addition to the dla concerning the existence of a tacit agreement based on
oil practice, by its repeated reference to equidistance Ghiayes the Chamber to
apply that methodto the territorial sed? to the exclusive economic zone atwithe
continental shelf beyond 200 nautical mitéslt could be thought that Ghana is
requesting the Chamber to apply the objective equidistance/relevant circumstances
method only as part of subsidiaryclaim, while its main claim concerns the finding
of the existence of an agreement.léast that it how it is possible to interpret Ghana
clearcut assertion that

Al n Ghanabos S u b standasdi method [eéqbidiseance/special
circumstances] is inapplicable in the present case because the maoitintaty

bet ween Ghana and Ctte doéol voire has k
Partifeso.

3.9 However Ghana does not take long to abandon this basic position, as it goes to great
lengths to attempt to show that the boundary line @dirby itis equitable:*®
Neverthelessthe special agreement between the Parties, if it éxistsch is not the
case in this instance must be respecteigpso factoby the Chamber, which cannot
depart from it, even for the purposes of the application of equipalreiples'*’ By
entering intathe verification of the equitable character of its line, Ghana shows that it
has doubts itself as to the existence of such an agreement.

3.10 This melting pot of claims isven more noticeable in the discussion of the continental
shelf beyond200 nautical miles. First, Ghana takes up the mantra of tacit agreement.
It thus asserts that the Partiead agreed that the alleged customary line extends
beyond 200 nautical miles, which the Chamber should simply estafflist.the
same time, it requées the Chamber to apply a new delimitation method, which
consists in extending beyond 200 nautical mileshout change of azimuth, the line
used for delimitation of maritime areas within 200 milesthe name of the oneness
of the continental shelf*® In its submissionshoweverGhana abandorenyreference
to tacit agreement; it also gives up seek
and refersonly to equidistance:

A 2) The maritime boundary iMfolloewsan cont i
extended equidistance boundary along the same azimuth as the boundary within
200M, to the | imit ¥Bf national jurisdict:

13 Cf. MG, vol. |, p.92,para.4.10 and MG,vol. |, p. 29, para.3.2;p. 92, para.4.8.
144See MGyol. |, pp.115116,paras5.4-5.5.

MSMG, vol. |, p. 144,para.5.85 andp. 146,para.5.92.

HMG, vol.l, pp.140-147, para$.755.84.

147 Seesupra, paras3.6 and 3.13.

M8MG, vol. |, p. 154, para6.13, p.161, para6.35.

MIMG, vol. |, p. 160,parass.30-6.34.

BOMG, vol. |, p. 163.
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2. Claims concerning thestablishmenof a twefold agreement: on a delimitation
method and on a boundary line

3.11 This indecision by Ghan®&etween the subjectivground of the finding of the
existence of a delimitation by way of agreement and the objegtvend of the
applicationof delimitation method®y the Chamber extends to the very hearitof
argumeng on the agreement. Thus, Ghaoanstantly pleads a twimld primacy

which it asks the Chamber to affirf¥h: on
and, on the other, Aithe primacy of the e
del i mi'¥?ati ono.

3.12 By making referencdo the objective rule of equidistance, Ghana is undoubtedly
hoping to get round the obstacle posed by the extreme reticence of interraiiotsl
and tribunalsto establishthe existence of a tacit agreement on delimitation based
solely on the Partiégractice as regards oil concessiétsEollowing Ghanés logic,
the agreement between the Parties therefore concerns a delimitation method:
equidistance. Nevertheless, in its final submission, Ghana certainly asks the Chamber
to uphold the line of its oil acbc essi ons as being At he c
boundary mutually agreed by the Partieso.

3.13 However, there are a number of obstacles to Geaargument. First, the two claims
cannot be reconciled in law. If Ghana is asking the Chamber to establish tbaeaxist
of an agreement, it does not matter whether orthat agreement is based on
equidistance or on some other delimitation method. As delimitation methods are not
matters of mandatory law, the Chamber is not concerned with the compatibility of the
agreenent withthoseobjective delimitation methods. If the existence of an agreement
is established, the Chamber is not required to ascertain that the resulting boundary line
is consistent with equidistance or even that it is equitable. The Chamber doegenot ha
the power to substitute its assessment of equitable character for that of the Parties, as
expressed in any agreement they may have concluded.

3.14 Secondthe history of the exchanges between the Parties contradicts the existence of
any agreement on a deigation method. It should be noted in this regard that during
the negotiations Ghana initially relied on the equidistance!tfilglaiming that there

BIMG, vol. |, p. 92, para.4.8.
2 MG, vol. |, p. 108,para.4.54 See also MGyol. |, p. 97,para.4.22.
153 Seeinfra., parast.354.37.

154 Opening statement by Ghana at tfiest meeting of theC! t e  d®Ghhna ddint Eommission on
delimitation of the maritime boundargetweenCobte divoire and Ghana 17 July 2008, CMCI, vol. Il
Annex?29; Minutes of the fourth meeting between Ghana and Ivory Coast on maritime boundary delimitation,
held in Accra, 2728 April 2010, CMCl,vol. lll, Annex37.
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were no circumstance® warrant a departure from that rdf8. Subsequently, and
more specifically from théime when Ghana realized that its oil concessions did not
follow the equidistance Iin€? it started to claim both the adjustment of equidistance
through the consideration of the concessions as relevant circumstances and the
existence of a tacit agreeméptlt is thus clear that Gha@mavery positiorregarding

the delimitation method has fluctuated over the course of the negotiations.

3.15 It is true that, in a spirit of compromise, Cof@vdire has also proposed a number of
delimitation method&:® for which Ghaa has not hesitated to criticize it. It should be
observedn this regard that the negotiations show a fundamental disagreement on the
delimitation nethods to be used. Thatisagreement continues in the present
proceedings. Although Ghana is requesting hamber to find that the Parties
reached agreement on a delimitation method, there is no factual evidence to support
that claim.

3.16 As regards the alternative argument (or possibly the cumulative argument, as here too
Ghands position is unclear) that tHearties reached agreement on a boundary line
based on their oil practice, it should be noted that the two States never agreed on, or
even exchangk the coordinates of their respective oil concessions. Furthermore,
Ghana itself was ambivalent on this agpas the coordinates which it had provided
to Cote divoire during the negotiatiod® do not correspond to those communicated
to the Chamber in these proceedittjd.astly, the coordinates of the two Partied
concessions have changed over time, as is acknowledged by Ghana in its Mé&morial.

3.17 Lastly, the line of the Ghanaian oil concessions does not coincide with an equidistance
line, as is acknowledged, moreover, by Ghana it$élh addition, the oil concessions
do not cover all the maritime areas concerned. This also explains @ledftats to
increase the number of legal bases for its claims.

155 Minutes of the fourth meeting between Ghana and Ivory Coast otimaboundary delimitation, held in
Accra, 2728 April 2010, CMCl,vol. lll, Annex37.

156 Seeinfra., parast.354.37.

157 Ghana Boundary Commission, Response to Cdtmideds proposals towards the 5th Coi@vdire/Ghana
maritime boundary delimitation méeg, 31August2011, CMCl,vol. lll, Annex39.

158 See, in generasupra, paras2.33-2.82.

159 Minutes of thefirst meeting of the Cétedloire-Ghana Joint Commission on Delineation of the Maritime
Boundary, 16 and 1July 2008, CMCIl,vol. lll, Annex29.

160 etter from the CeAgent of Ghana to the ITLOS RegistryA@ril 2015.
BIMG, vol.l, pp.112-113,parast.67-4.68.
182MG, vol.l, pp.145-146,paras5.895.91.
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3.18

3.19

3.20

3.21

B. Ghands confusion over the legal bases for the line claimed

In the hope of boostgits chances of convincing the Chamber of the validity of the
boundary line claimed by it, Ghana accumulates legal bases without explaining how
these principles are combined, if they can be at all (1.). Gidwei is therefore
compelled to make certasuppositions and to assume that it is tacit agreement that
constitutes the main foundation for Ghé&nposition. However, clarification must be
given at the outset of the conditions laid dowruirsprudencdor recognition of the
existence of such an @gment (2.).

1. Bases referring to tacit agreement, to custom and to estoppel

Ghands Memorialsuffers from considerable terminological confusion, whictuige
simply a reflection of its uncertainties over the legal bases of its claims. Without even
entering into the body of the analysis, these are highlighted by a quick glance at the

Table of contents. Gipter3 i s entitled fAThe Customary
History of the PartigsAgr eement 0. The first section of
Concessions, Agreements and Maps Reflecting the Ramigeeement on the

Customary Equidistance Boundaryo. That i

both agreement arcustom.

The Memorialthen contains a chaptdedicated to delimitation of the tdotial sea

(Chapterd), another on delimitation of the exclusive economic zone and the
continental shelf within 20(hautical miles (Chaptés) and lastly, a chapter on
delimitation of the continental shelf beyond 200 nautical milesap@6). In

Chapterd, sectionlll concerns he A Agreement on the Del i mi
Sead and B€béei Gunstomary Equidistance Boun
dd voireo. Seri bamgl ns Wh aThd PargegAgrieaament dn o n A

the Maritme Bundar yo and, after an interlude
sectionl | | e nt i troieedis E$t@ppead dromdObjecting to the Customary
Boundaryo. Ghana thus asserts that agreer

its claims and, as if thosbases might not be sufficient in themselves, it adds
Nfestoppel 0.

The same holds for Ghaisa submissions, which mention, pelle | | , At he
recogrized, agreedand applied equidistandea s e d b &iuthe daat rthyatoCote

dd voi regtoppeds r 6m objecting to theé%aangdr efietdh ema
customanequidistancd oundary mutuall y®agreed by the

183MG, vol. I, p. 163, submissiono.|, emphasis added.

84 MG, vol. |, p. 163, submissiono. 3, emphasis added.

SMG, vol. |, p. 163, submissiono. 6, emphasis added.
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3.22 Tacit agreement and estoppel are thus the two main legal bases relied on by Ghana.
However, they are distinct legal constructshwdlistinct regimes and they cannot be
applied cumulatively,as will be fully demonstrated iChapterst and 5 of tfs
CounterMemorial.

3.23 These main bases are supplemented, in Gharguments, by a reference to custom,
whose omnipresence is matched only the invalidity of its legal justifications
Particular attentiomustbe given to this aspect in this chapter, as Céteoite does
not intend to return to it in its Count®temorial. It is clear from reading its Memorial
that Ghana does not invoke ausiary norms in respect of their codification in
articles15, 74 and 83 of UNCLO®? but a special, bilateral custom, whitias
developed in the relations between the two Parties. This is, at least, what is referred to
indirectly by the omnipresent use of the
icustomary equi® HevevernitGhandis seekohagtheyapplicatio
of the theory of bilateral custom, it is very strange that its Memorial does not contain
any analysis of the conditions under which a bilateral custom is establibkegl is
no mention of the twelement theory consuetudoand opinio juris)'®® and no
reference to the judgment Right of Passage over Indian Territoryhich to this day
represents the only undeniable instance where the concept of bilateral ¢iatom
been affirmed in jurisprudencé’

3.24 According to the principle odictori incumbit probatipGhana must provi de
of a general pr a@thatis te sag @ muestpestablish tlesexisteaca 0
of the two elements of custom in connection with the purported rule on delimitation
based on a linevhich is similar to equidistance without corresponding to it precisely.
It is not for Cbte dvoire to refute a position in advance when it is manifestly
inarticulate in law. Ghardia Memorial provides evidence afeither the material
element of custom ndts psychological element. Accordingly, the present Counter
Memorial will not discuss at any greater length the customary basis of &tdaian.

3.25 Cote divoire thus understands that Ghana relies primarily on the existence of a tacit
agreement and it isnothis aspect that ith CounterMemorial will focus the

166 Seesupra, para.3.3.
187 There are 304 occurrences of these expressions in Ghdeanorial.

168 North Sea Continental Shelfudgment].C.J. Reports 1969. 44, para.77; Jurisdictional Immunities of the
State (Germany. Italy: Greece intervening)Judgment|.C.J. Reports 201,2p.122-123,para.55.

169 Case concerning Right of Passage over Indian Terrifbtgrits), Judgment of 12 April 1960:C.J. Reports
196Q p.39. See also ILC|dentification of customary international law, Text of the draft conclusions
provisionally adopted by the Drafting Committe®raft conclusion 16 [15], 67 session, 2015,
doc.A/CNA/L.869, p. 5.

170 See article88 of the Statute of the knational Court of Justice.
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refutation!’* As regards estoppel, trergumentswill concern both the uncertainty
over the existence, in the law on delimitation, of an autonomous concept that is
distinct from the concept of tacit mgment and its inapplicability in the present
caset’?

2. Ghanas silence over the nature and scope of the alleged tacit agreement

3.26 Where one of the Parties invokes the existence of an agreement on delimitation,
whether express or tacit, it must prove thathsan agreement is established for each
of the maritime areas claimed on that basis. Contrary to the view apparently taken by
Ghana, there is no presumption ttietacit agreement, if it is established, extends to
all the disputed maritime areasccording to jurisprudence:

AThe dgreederdt in paragrapi [of Articles74 and 83] refers to an
agreement delimiting the exclusive economic zone (Arfidleor the continental
shelf (Article83) referrel to in paragraph. State pratice indicates hat the use
of a boundary agreed for the delimitationarfe maritime zone to delimit another
zone is effected by a new agremt 6

3.27 Accordingly,a State which relies on the existence of an agreement (whether written or
tacit) must provide twdold proof that the agreement is applicable to each of the
maritime areas claimed (territorial sea, exclusive economic zone and continental
shelf) and to their entire geographic extent. That was the reasoning adopted by the
International Court of Justice iMaritime Dispute (Peruv. Chile), where after
establishing the existence of an agreement confirmed in writing, the Court stated:

At L34 Special Maritime Frontier Zone Agreement refers to the existing
boundary for a particular purpose; that is also true of the-1968 arrangements

for the lighthousesThe Court must now determine the nature of the maritime
boundary, the existence which was acknowledged the 1954 Agreement, that

is, whether it is a single maritime boundary applicable to the water column, the
seabed and its subsoil, or a boundary applicable only to the water ca@diffin

and the Court continued with this line ogament:

AThe Court now turns to consider the
recalls that the purpose of the 1954 Agreement was narrow and spédifid
refers to the existing maritime boundary for a particular purpose, namely to
establish a&one of tolerance for fishing acity operated by small vessel® |
The Court will examine other relevant practice of the Parties in the early and mid

1 Seeinfra., Chapterd.
172 Seeinfra., Chapters.

173 Maritime Delimitation in the Black Sea (RomaniaUkraine), Judgment|.C.J. Reports 20Q9%p. 86-87,
para.69, italics added

174 Maritime Dispute (Perw. Chile), Judgment].C.J. Reports 2014. 41, para.100, italics added.
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1950s, as well as the wider context including developments in the law of the sea
at that time. It willalso assess the practice of the two Parties subsequent to 1954.
This analysis could contribute the determination of the content of the tacit
agreement which the Parties reached concerning the extent of their maritime
boundary.t’®

3.28 It is seltevident that Ghana must provide proof that tipeirportedagreement is
applicable to the maritimareasclaimed in their entiretyino wr i tten agr
existed ad therefore any implicit agreeent had to be established as a matter of fact,
with the burden of prodfying with the State claiming such an agreement to @Xst
Ghand@s Memorial, which claims the existence of a tacit agreement based solely on
the oil concession practice of the two Stdtésioes not, however, provide any proof
in relation to the practice ohé Parties in respect of the waters superjacent to the
seabed. As regards the exclusive economic
Afagreement by way of contaminationo.

3.29 The samecontamination process is at work in the determination of the geographi
scope of thealleged agreement: Gha@a oil concessions, whiclare the almost
exclusive basis for its claims, do not extend as far as its boundary claims. Thus, in
their most recent form, the Ghanaian oil concessiansto an approximate distance
of 87 nautical miles, which is less than half of the length of the boundary line claimed
by Ghana.

3.30 Ghana cannot disregard the importance of the geographic scope of the proof on which
an allegedacit agreement is based.Peruv. Chile, the International Coudf Justice
ruled that

At he acknowl edgment , dnaritirheoboundamexistseis in 1
too weak a basis for holding that it extended far beyond the Pezkiactive
and enforcement Y¥apacity at that ti meo.

3.31 Thisis the most recent judgmeon maritime delimitation and also the only judgment
to recognize the existence of a tacit agreement, having regard to what had been
expressly confirmed in writing in that caS&.t is particularly surprising that Ghana
completely ignores this judgmenmt its Memorial.

3.32 In any event, as will be made clear in Chagtéelow, Ghana does not even provide
proof of the fact that the oil practice, which is, moreover, geographically limited,

1751bid., p. 41-42, para.103, italics added

176 Maritime Delimitation in the Black Sea (Romania Ukraine), Judgment,l.C.J. Reports 20Q9p. 86,
para.68.

177 Seeinfra., parast.254.110.
178 Maritime Dispute (Perw. Chile), Judgment, 1.C.J. Reports 20457, paral49.
179 Seeinfra., parast.6-4.7.
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constitutes an agreement on delimitation in respect of the contirgmt. The
absence of any evidence relating to the exclusive economic zone or the continental
shelf beyond 200 nautical miles merely confirms that no boundary, of any type or of
any length, has been agreed between the Parties.

3.33 Against this background, lanas claims andhe legal basedor those claimsappear
both contradictory and inadequate. Once the legal fog in which Ghanguments
are developed has cleared, and after establishing that the Parties have not agreed on
delimitation of their maritiméoundary, whether within or beyond 200 nautical miles,
the Chamber will have to proceed delimit the maritime boundary between Coéte
ddvoire and Ghana.

Il. Finding an equitable solution: the primary task of the body adjudicating on
delimitation

3.34 Modern law onmaritime boundarydelimitation is dominated by the fundamental
principle that any delimitation must achieve an equitable solution (A.) The
delimitation method is adjusted in order to attain that objective; for this reason,
international coud and tribunals have nevestablisheda single method and have
instead availed themselves of opportunities to adapt their solutions to the
circumstances of the specific case (B.).

A. A cardinal principle of the law on delimitation

3.35 Finding an equitablesolutionis expressly enshrined iarticle74, paragraph 1, and
article83, paragraph 1, of UNCLOS:

AThe delimitation of the exclusive eco
between States with opposite or adjacent coasts shall be effected by agreement o

the basis of international law, as referred to in Art88eof the Statute of the
International Court of Justice order to achieve an equitable solutiold®

3.36 This principle is regularly reiterated in jurisprudence. For examptethe first
delimitation case referred to it, the Interroaial Tribunal for the Law of the Sea
stated

AThe Tribunal observes that the 1 ssue
drawing the maritime delimitation line should be considered in light of the
circumstances of each case. The goaabfieving an equitable resuttust be the
paramount consideratioguiding the action of the Tribunal in this connection.
Therefore the method to be followed should be one that, under the prevailing

180|talics added.
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geographic realities and the particular circumstances of eachceaskead to an
equitable result '8

3.37 ITLOS ba®s this datement on welestablished jurisprudence. Thus, in
Tunisia/Libyan Arab Jaahiriyat he |1 CJ had stated that it
case on the basis of equitable principles
the relevant circumstances aadsessing their relative weight for the purpose of
achieving an¥®quitable resulto.

3.38 Similarly, in Bangladestv. India, the Arbitral Tribunal constituted in accordance with
Annex VIl of the Convention stated that

finternationalcourts and tribunals are guided by a paramount objective, namely,
that the method chosen be designed to lead to an equitablearesultat, at the
endoftheproess, an equitabBil e result is achi e

3.39 Finding an equitable solutiois not just part of the objective law which must be
applied by the Chamber, but its constant compass. Its application in the present case is
particularly vital as the two Parties to the dispute have regularly recalled their
commitment to this fundamental principle. Thus, ebefiore their bilateral dispute
had crystalzed, Cote divoire and Ghana declateat the Third United Nations
Conference on the Law of the Sea that delimitation should be guided by equity,
putting an end to any dogmatic commitment to equidistance.

3.40 Cote divoire thus declared that

A T h emild Iinit for the territorial sea and the 20dile limit for the exclusive

economic zone were incorporated in the domestic legislation of the Ivory Coast.

As far as the work of the Second Committee was concernedetimeitation of

the maritime boundaries of States with adjacent or opposite coasts should be
agreed between the parties and should be based on the principle of equity, taking
account of all the relevant factors. His delegation was convinced that that
prindple was in the common interest of all who wished to have matters settled
equitably without sacri® icing their ind

181 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanthatyment, ITLOS
Reports 2012para.235, itdics added.

182 Continental Shelf (Tunisia/Libyan Arab Jamahiriydddgment|.C.J. Reports 1982p.59-60, para.70.

183 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and,lddiard of 7 July 2014,
para.339.

184 Official Records of the Thil United Nations Conference on the Law of the SéadumeXIll, Summary

Record Plenary, General Committee, First and Third Committees, as well as Documents of the Conference,
Resumed Ninth Session, 139th Plenary meeting, A/CONF.62/SR.I39p. 68, paras100 and 103, 2August

1980, CMC] vol. VI, Annex155.
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3.41 Similarly, Ghanatogether with 1®ther States, including Cotdédoire,'8 proposed
that the provisions on delimitation of the exclusive economic zone be worded as
follows:

AArticle 8

1. The delimitation of the exclusive economic zone between adjacent or opposite
States shall be done by agreements between them on the basiscipigs of
equity, the median line not being the only method of delimitation.

2. For this purpose, special account shall be taken of geological and
geomorphological factors as well as other special circumstances which
previ&il .o

3.42 During the bilateral ngotiations on delimitation of their common maritime boundary,
both Cote dvoire and Ghanaeclared that they would adog approach of seeking
an equitable result. From the very first meetings the Parties agreed to apply
articles 15, 74 and 83 of UNCLOSyhich, according to the two Statgwovide for
fithe principles o¥ negotiation and equity

3.43 Thus, looking ahead to théifth meeting of the Cote @loire-Ghana Joint
Commission, CotedVoire stated that

AGhana a dwire intty eleclare the need for ensuring a consensual
delimitation of the maritime boundaries between the two countries, by way of
agreement, followindilateral negotiations founded on equiti?®

3.44 That was the spirilisplayed by the two States duritige negotiations, on which Céte
ddvoire had relied As Chapte2 has already highlighted, th&ilure of the
negotiations was caused by Gh@mniatransigent refusal to act that spirit*8°

18 Gambia, Ivory Coast, Kenya, Lesotho, Liberia, Libya, Madagascar, Mali, Mauritania, Morocco, Senegal,
Sierra Leone, Sudan, Tunisia, Cameroon, Tanzania and Zaire.

186 Official Records of the Third Utéd Nations Conference on the Law of the Sé&dumelll, Documents of
the Conference, First (New York;15 Decemberl973) and Second (Caracas, RMeto 29August 1974)
Sessionsgdoc. A/ICONF.62/C.2/L.82p. 240, emphasis added, CM@bl. VI, Annex154.

187 Minutes of the fourth meeting between Ghana and Ivory Coast on maritime boundary delimitation, held in
Accra, 2728 April 2010, CMCl,vol. lll, Annex37; Communication from the IvoriaRarty, second meeting of

the Cote dvoire-Ghana Joint Commission ddelimitation of the Maritime Boundary between Cot#vdire

and Ghana, 2Bebruary2009,para.7, CMCI, vol. lll, Annex30.

188 Communication of the IvoriaRartyin response to the Ghanaian proposals of 27 anap#i8 2010, 31May
2010, para.9, italics alded, CMCI, vol. lll, Annex38; see also, along similar line§hana Boundary
Commission, Response to CotévdireG proposals towards the 5th Coét@vdire/Ghana maritime boundary
delimitation meeting, 3August 2011, p.5, CMCI, vol. lll, Annex39; Minues of the Cbte @voire/Ghana
maritime boundary negotiation [fifth meeting]Ndvember2011,p. 3, CMCI,vol. lll, Annex40.

189 Seesupra, paras2.482.55.
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B. The existence of a margin of flexibility for the boagjudicating on delimitation

3.45 The need for an equitable result goes hamkdand with the existence aefnecessary
margin of discretion to achieve that aim. This means that there is flexibilityo
respectsthe judicial body may both choose tthelimitationmethod (1.) and adjust its
application in order to achieve an equitable solution (2.).

1. Avariety ofdelimitation methods

3.46 Judicial bodies have consistentigldthat

Athe method to be followed shoulid be o1
realities and the particular circumstances of each case, can lead to an equitable
resultor®®

3.47 Similarly, the Arbitral Tribunal inBangladeshv. India stressed that there is no
mandatory delimitation method:

ASi nce 74and 83cdf #hes Convention dwt provide for a particular

method of delimitation, the appropriate delimitation methodf the States
concerned cannot agréas left to be determined through the mechanisms for the
peaceful settlement of disputes. In addressing this question, imeaiatourts

and tribunals are guided by a paramount objective, namely, that the method
chosen be designed so as to lead to an equitable result and that, at the end of the
process, an equit¥%ble result be achieve

3.48 That being said, it is true that theuggjstance/relevant circumstances method was
Afadopted by international courts and tri
cas¥so.

3.49 Nevertheless,his line of casdaw does not depriveourts and tribunal®f their
discretionary power to assess the&cumstances of the individual case. The
preferential application of the equidistance/relevartumstances method ischoice

190 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myantatyment, ITLOS
Reports 2012para.235; see alsoibid., para.338; Continental Shelf (Tunisia/Libyan Arab Jamabhiriya),
Judgment).C.J. Reports 198.49, para.50; Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment,
I.C.J. Reports 198%. 30, para.28.

91 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and,lddi@rd of 7July 2014
para.339.

192 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanthatyment, ITLOS
Reports 2012para.238; see alsiMaritime Dispute (Perw. Chile), Judgment,|l.C.J. Reports 2014p. 65,
para.180, citingMaritime Delimitation in the Black Sea (RomanidJkraine), I.C.J. Reports 2009. 101-103,
parasl15122, andTerritorial and Maritime Dispute (Nicaragua;. Colomba), Merits, Judgment,|.C.J.
Reports 201211), p. 695696, paras190-193.
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for all international courts and tribunals which are asked to delimit maritime
boundaries. Thus, the ICJ has held that

A T h esprudence of the Court sets out the reasons why the equidistance method

is widely used in the practice of maritime delimitation: it has a certain intrinsic

value because of its scientific character and the relative ease with which it can be
applied. Howeve the equidistance method does not automatically have priority

over other methods of delimitation and, in particular circumstances, there may be
factors which make the applicati®n of t

3.50 Maintaining the principle of aariety of delimitation methods is inherently linked to
finding an equitable solution in maritime delimitation. That is how Cdteogte had
interpreted UNCLOS during the negotiations amhdy it had agreed to discuss a
number of alternative delimitation methods. It is in this same spirit that in the present
proceedings it considers it appropriate to claim, as a principal plea, the application of
the bisector method and, onfs a subsidiary measjJrthe equidistance/relevant
circumstances method, evehough in practice bothmethodsproduce the same
equitable result.

2. Consideration of the circumstances of the individual case

3.51 Atrticle 15 of UNCLOSadvocates using the equidistance line or the median line for
delimitation of the territorial sea, but the basic rule may be subject to exceptions if
special circumstances exist. As the Arbitral TribunaBangladeshv. India recently
noted:

fthe methods @verning the delimitation of the territorial sea are more clearly
articulated in international law than those used for the other, more functional
maritime areas. It emphasizes that in the first sentencartaflel15, the
Convention refers specifically tthe median/equidistance line method for the
delimitation of the territorial sea failing an agreement between the parties
concerned[é ] [In] its second sentenaaticle 15 of the Convention provides for
the possibility of an alternative solution where tigsnecessary by reason of
historic title[é ] or dother special circumstan@®s

3.52 Ghanaand Céte dvoire both consider that special circumstances exist and they make
it necessary for the Chamber to delimit the territorial sea using a method other than

193 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
Honduras), Judgment,l.C.J. Reports 20Q7p. 741, para.2 7 2 . Similarly: AThis Tribun
transparency and the predictability of the delimitation process as a whole are additional objectives to be
achieved in the process. The ensuingnd still developing international case law constitutes,the view of

the Tribunal, anacquis judiciaire a source of international law under arti8(1)(d) of the Statute of the

International Court of Justicend should be read into articlés4 and 83 of BayefB&gahventi o
Maritime Boundary Arliration between Bangladesh and Indiward of 7July 2014 para.339).

194 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and,lddimrd of 7 July 2014,
paras246-247. See alsd@erritorial and Maritime Dispute between Nicaragua and Horeduin the Caribbean
Sea (Nicaragua. Honduras),Judgment|.C.J. Reports 20Qp. 740,para.269.
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the equidistance line. However, the two States dadducethe same circumstances:

the circumstance put forward by Ghana is based on the existence of an alleged
agreement on delimitatiol§®> Cote divoire bases its position on the existence of
particular @ographic and geomorphologlc characteristics which warrant the
application of the bisector method.

3.53 Beyondthe territorial sea,

f{g]eneral international law, ashas developed through the cda® of the Court
and arbitral jurisprudencegnd through the work of the Third United Nations
Conference on the Law of th8ea, has employedthe conceptof Gelevant
circunstanceg@ This concept cabhedescribed as fact necessary to be taken into
account in thelelimitation process!®®

3.54 In the view of Coéte dvoire, the same geographic and geomorpholalgic
circumstances are applicable to delimitation of the territorial sea and of the maritime
areas beyond the territorial sea. They will be addressed in greater depth later in th
CounterMemorial, given that their consideration beyond the territoral is all the
more pressing, as

At he distorting effects of | at er al equ
coastal configuration are nevertheless comparatively small witleirirthits of

territorial waters, but produce their maximum effect in the localities where the
main continental s'Welf areas lie furthe

3.55 The specific features of the present case therefore require the Chamber to apt for
method other than the equitiince/relevant circumstances method. Chaptitus
deals with the objective circumstances which make the application of the bisector
methodmore appropriate in this case. Chapteshows,on a subsidiary basishat if
the Chamber were to opt for the edjstance/relevant circumstances method, such
circumstancesdo exist in the present case and necessitate the adjustment of the
provisional equidistance line in order to achieve an equitable result.

195 Seeinfra., paras7.60-7.62.

19 | and and Maritime Boundary between Cameroon and Nigeria (Camerobligeria: Equatorial Guinea
intervening, Judgment|.C.J. Report002 p. 442,para.289, citingMaritime Delimitation in the Area between
Greenland and JaMayen, Judgment,C.J. Reportd993,p. 62, para.55.

197 North Sea Continental Shelfiidgment|.C.J. Reports 196%. 37, para.59, cited inTerritorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaradtenduras),Judgment).C.J.
Reports 200/p. 741,para.269.
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PART 3

NO AGREEMENT ON THE MARITIME BOUNDARY

CHAPTER 4

NO TACIT AGREEMENT

4.1 Ghands entire line of argument, as set out inNtemorial, rests on the claim of the
existence of a tacit agreement concluded Wifite divoire on the establishment of a
mar i ti me boundary basteadncoen |a nfecu sotro niahriys t

l i neo. Ghana does not assert that there
ddvoire. On the contrary, it states several times that such an agreement does not
exist198

4.2 In the absence of a formal agreementa@hattempts to prove the existence of a tacit
agreement. However, the extremelyict conditions laid down by jurisprudence to
characterize such an agreement are not met in the presenit ase (

4.3  An analysis of the bilateral contacts betweenRhgies shows that no tacit agreement
on maritime delimitation existdl(). Since 1988 Cote@Voire and then Ghana have
proposed negotiations with a view to concluding an agreemertheir maritime
boundary and ndewer than 10 negotiation meetings topkace between 2008 and
2014%°° In 2009 the Presidents of the two countries agreed on the importance of
reaching an agreement on the maritime bountfdrhereby reaffirming at the very
highest level that no agreement existed. It was not until 2011, dwguagiationsthat

Ghana mentioned for the first ti me t he e x
| i R% 0.

4.4  Furthermore, the evidence produced by Ghana does not demonstrate at all any
recognition or acceptance by Cotévdire of a tacit maritimeéboundary, whether in
the maritime legislation of the Parties, their oil practice, mhaps of their oil
concessionsr their submissiongo the Commission on the Limits of the Continental
Shelf (Il.).

98MG, vol. |, paras2.1, 3.1, 4.19 and 4.65.
199 Seesupra, paras2.332.82.

200 Seesupra, para.2.58.

201 Seesupra, paras2.67-2.68.
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The high standard of proof required in order to characterize a tacit
agreement on delimitation

4.5 The conditions for recognitiolmf a tacit agreement on maritime delimitation are
particularly strict. Caséaw in this regard is consistent:

Afevi dence of a tacit | egalstablighmeneom® nt mu
permanent maritime boundary is a matter of grave importance and agreement is
not easily 1T be presumed. 0

4.6  Althoughthe jurisprudence does not always require a treaty, the absence of a written
instrumentmakes proof of the agreement particularly difficult for the State claiming
that such an agreement exists. For example, the existence of an agreement on
maritime delimitation (or rather its neexistence) was at the heart of the dispute
between Peru and @.2° In that case, which is the only case in which the existence
of a tacit agreement on delimitation of a maritime boundary has been recognized, the
Court took into account the text of a 1954 agreement between the Parties which
expressly recognized thexistence of a maritime boundary approved by the two
Parties?®* The Court ruled that

A[t] he 1954 Speci al Maritime Frontier =
and by what means that boundary was agreed upon. The @at@ess
acknowledgment of its exisnce can only reflect a tacit agreement which they

had reached earlieré[] In this case, the Court has before it an Agreement which

makes clear that the maritime boundary along a parallel already existed between

the PartiesThe 1954 Agreement idecisive in this respect. That Agreement
cements the tacit agreem@nt®

4.7  Accordingly, the crucial factor in recognition of a tacit agreement was the existence of
a treaty between the Parties which expressly referred to that tacit agreement. It would
therefore be more accurate to state tha®enuv. Chile the Court took into account
the written confirmation of the existence of the boundary. In the present case Ghana
does not claim that any express confirmation exists; on the contrary, it explicitly
acknowledges that there is no written agreeni&nt.

202 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
Honduras),Judgment].C.J. Reports 20Q7%. 735, para.253. See alsMaritime Delimitation in the Black Sea
(Romaniav. Ukraine), 1.C.J. Reports 2009. 86, para.68; Delimitation of the maritime boundary in the Bay of
Bengal (Bangladesh/Myanmadudgment, ITLOS Reports 207ra.95.

203 Maritime Dispute (Perw. Chile), Judgment].C.J. Reports 2014. 38, para.91.
204 |pid., p. 38, para.9o0.
205 Maritime Dispute (Perw. Chile), Judgment].C.J. Reports 2014$p. 38-39, para.91, italics added.

206 Seesupra, para.4.1
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4.8 The question of the existence of a tacit agreement was also raised before the
International Tribunal for the Law of the Sea in the case between Bangladesh and
Myanmar?®’ Bangladesh contended that the Raitifishing, oil exploration and
navigation activities on either side of the median line, extending over a period of more
than 30 years, represented recognition of a tacit agreéfiexdopting the standard
of proof in respect of tacit agreement appliedhsy International Court of Justice, the
Tribunal concluded that the evidengmaesentedby Bangladeshfell short of
characterizing the existence of a tacit agreerffént.

4.9 These convergent decisions allow a number of conclusions to be drawn. First, the
burden of proof for the tacit agreement lies with the State which claims it. The
conditions required for providing that proof are vetyict, which explains why the
argumenthas generally been rejected by judicial bodies. The only time when a court
or tribunal recognized the existence of a tacit agreement concerning a maritime
boundary(Peruv. Chile), it took into account the explicit terms of a treaty in force
between the Raes.

Il. The bilateral contacts confirm that no tacit maritime boundary agreement
was made between the Parties

4.10 Cote divoire has alwaysnadeclear thata maritime boundary had to be fixed by
agreement between the Parties, as has been consistentywketked by Ghana.
That was the purpose of the negotiations proposed by @dt@rd from 1988 (A.),
then by Ghana in 1992 (B.), which did not actually commence until 2008 (C.)

4.11 These bilateral contacts between the Parties between 1998 and 20th&iafailure,
are the very proof of the fundamental disagreement between the Parties on a
delimitation method and fortiori on delimitation of their maritime boundary. As had
been noted by the Arbitral Tribunal in tli@&ase concerning the delimitation tife

maritime boundary betwedBuinea and Guine®8issay fit he confl i cti ng
Partie®claims and of their measures of application is enough to exclude any notion of
i mplicit agreement on any | at%ral del i mit

207 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myantatyment, ITLOS
Repats 2012,

208|bid., pp.40-41,parasl01-105.
209 |pid., pp.44-45,parasl17-118.

210 pecision of 14February1985,Case concerning the delimitation of the maritime boundary between Guinea
and GuineaBissau, RIAAyol. XIX, p.175,para.66.
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A. Thediscussions and the maritime boundary line proposed by @oterd from 1988

4.12 From 18 to 2Quly 1988 the 18 ordinary session of the Joint Commission wHietu
been set up several years previously to establish the land boundary between Ghana
andCt t e d dobkvptacerine Abidjan. Prior to that meetiniipe Ivorian Party
requested that the Adelimitation of the n
agendaGhanaagreed tahataddition.

4.13 At that bilateral meeting Cotedsloire set outits position on thequestion of
delimitation of the maritime boundary and proposednaritime boundary line
consisting in extending seard the terminus segment of the land boundary between
posts54 and 55.

4.14 Although this questionhad been includednothe agenda, at the meeting Ghana
declared that it did not have a mandate to discuss it and stated that it would inform its
Government and keep the Ivoridarty informed with a view to the next bilateral
meeting. However, Ghana failed to responth&lvorian proposal

4.15 This exchange shows that from 1988 Cé&leaire has made clear to Ghanatfit it
considered no agreement on delimitation to exist between the Partigkat(ii)
wished to conclude such an agreement by wailaferal negotiion, and (iii)that it
claimed a maritime boundary which proves to be distinct from the line which Ghana
I's suddenly now calling the Acustomary | i

B. The negotiations on the maritime boundary proposed by Ghana in 1992

4.16 Almost four years later, indbruary 1992Ghana then proposed to Coi@vdire that
the question of maritime delimitation be dealt with bilaterally. Following considerable
preparatory work Cote divoire replied in April 2002 welcoming the Ghanaian
proposal and accepting its inwitan to negotiate. It also requested that Ghana refrain
from any activity in the area to be delimited during the negotiations.

4.17 It was thus cleaat the time that no agreement on delimitation existed between the
Parties. Ghana never responded ®lt#orian note verbale.

4.18 In September 19926te divoire informed Ghana by note verbale that it was sending
a mission into the boundary areater alia to investigate the activities taking place
there. Once again there was no response from Ghana.

211 Telegram fromhe Ivorian Ministry of Foreign Affairfor the attention of the Ambassador of Cottvdire
in Accra, 1April 1992, CMCl,vol. lll, Annex16;seesupra, paras?2.41-2.42.

83



4.19

4.20

4.21

4.22

4.23

During these exchanges Ghana did not at any time suggest that it considered the limit
of its oil concessions to c%Ostheiconueg, e an
its proposal to initiate maritime negotiations suggested that it considered tta&itno
agreement on delimitation existed between the two States.

Bilateral negotiations on delimitation of the maritime boundary finadlganin 2008.
However, the passage of time cannot turn the absence of an agreehentwas
notedby the Pargs in 1988 and 199to a tacit agreement or into an agreement of
anykind.

C. The negotiations and exchanges on delimitation from 200814

Ghandfirst fails to mention a relevant meeting which was held on this matter between
the twoHeads of State in 2009. The Ivorian and Ghan&leads of State met on 3
and 4November 2009during an official visit to Ghana by the Ivorian President,
Laurent Gbagbo. They declared that the maritime boundary between @ateed

and Ghana had not beenlideted, despite the ongoing discussions to that, emad
thereforeexhorted the competemtuthoritiesto continue the discussions for a rapid
conclusior?t?

Ghanaalso offers an incomplete and inaccurate picture of the ten meetings of the Joint
Commssion on delimitation of the maritime boundary which took plaeteveeniuly

2008 and May 201#%* Those negotiations have been described iapB2 above.

They bear witness to the constructive efforts of Céteotte to achieve a negotiated
settlement. Gana, for its part, barely negotiated, invariably maintaining its position
that the oil concessions line was the only acceptable outcome and refusing to put
forward any other proposal.

The following points must be stressed, as they are particularly enlighteming
regard tothe absence of any tacit agreement between Gibteid and Ghana on

their maritime boundary:

- during the first meeting on 16 and ldly 2008, Ghana made a deliation

f

proposal for the first time, suggestirigt h a t the border curre

international oil companies and the national companies, that is the National
Petroleum Operations Company (PETROCI) ©b6te ddvoire and Ghana
National Petroleum Company (GNPC) of Ghana, should be formalized and

212 MG, vol. I., Submissions

213 Joint communiqué issued at the end of the official visit to Ghana of His Excellency Laurent Gbaghbo,
President of the Republic of Cotéwbire, 34 November2009, CMCl,vol. I, Annex34.

214 MG, vol. I, paras3.1023.117.
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recognized within the framework of a bilateral agreement as being the maritime
border bet we e n 2%YAg-cerdingwdGhana that line Was jastified
bythefact hat it was based fon the offhternat.

- on 23February 2009, Cotedvoire sent Ghana a communication with a view
to the second meeting of the Joint Commissseheduled for 2&ebruary. It
informed Ghana that it opposed theamtime boundary line based on the
Ghanaian oil concessions line:

AThi s pdrawipge whick isused by the oilcompanies operating in
Ivorian territorial watersin order to avoid baindary disputes does not
constitutean official agreement betweehe two countriesfollowing bilateral

negotiationswith a view to delimitation of thenaritime bandarybetween
Cote divoire and Ghanaas recommended iarticles15, 74 and 83 of the
Mont ego Bay?Conventiono.

On this occasionCote divoire reiterated itsr e qu e st t stoptany Ghan a
unilateral activity in the neighbouring maritime border until a determination by
consensus of the maritime bordlél® as it had already done in 1999;

- the fourth meeting on 27 and 2®ril 2010 was an opportunity for the two &ia
to agree on thaeed to delimit their maritime boundary by census on the basis
of articlesl 5 , 74 and 83 of UNCLOS and on At
maritime boundary °2FTfhe Bartiesalsobsubbtantiated their t r e
respective pasons on the applicable delimitation meth&d;

- looking ahead to the fifth meeting of the Joint Commission, Cdeoice
submitted acommunication dated 3¥ay 2010i n whi ch it reaffir
proposed maritime limits utilized by the oil companieseraping in Cote
ddvoireGs territorial waters, in order to avoid frontier conflicts, could not

215Minutes of themaidenmeeting of theC* t e  d-@hhna dointrCemmission on delimitation of the maritime
boundarb et ween Ct!t e d &6andoliduly’008 GMCIVGINIE Aranex29.

216 Opening statement by Ghana at tin@iden meeting of theC® t e  d-@hhna ddit rtCemmission on
delimitation of the maritime boundarigetweenCobte divoire and Ghana, 17duly 2008, CMCI, vol. llI,
Annex28.

217 Communication from the IvoriaParty second meeting of thé * t e  d®hhna ddint Gommission on
delimitation of the marithe boundarybetween Céte @voire and Ghana, 2Bebruary2009, CMCI,vol. Il
Annex30.

218 Communication from the IvoriaRarty second meeting of the Cotéwbire-Ghana Joint Commission on
Delimitation of the Maritime Boundary between Cé#iivdire andGhana, 23-ebruary2009, CMCI,vol. lll,
Annex30.

219 Telegram from the Ivorian Minister for Foreign Affairs to the Ambassador of Gbieidk in Accra, 1April
1992, CMCl,vol. lll, Annex16;seesupra, paras2.41-2.42.

220 Minutes of the fourth meeting tveeen Ghana and Ivory Coast on maritime boundary delimitation, held in
Accra, 2728 April 2010, CMCl,vol. lll, Annex37.

221pid.
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constitute an official agreement between our two sovereign states since it does not
emanate from bilateral negotiations on the delimitation of the maritime
boundaries between Cotélwbire and Ghana as recommend by the Convention
of Monte¥do Bayo,;

- in response, Ghana explained that the line it had claimed since 2008 was justified
as it was an equidistance line modified in light of oil practice, while fofitse
time it claimed he existence of Adcit agreemet without, however, clarifying
its purpose, scope or effects;

- at the sixth meeting of the Joint Commission on 12 anNdv&mber 2013, the
Parties reviewed the points of agreemefdlimitation fom boundary podi5,
organzation of a jointsurveymission for that boundary post, negotiation on the
basis of international maritime law and delimitation by way of agreefi&No
reference was made to an agreement, tacit or otherwise, on the establishment of
the maritime boundary itself.

4.24 In summary,the minutes of the negotiations, the related documents and the joint
communiqués published on the occasiorthaf meetings ofthe twoHeads of State
cast light on a number of important aspects. In particular, they show that:

() the two Parties agreed on the need to delimit their maritime boundary in
accordance with international law in order to achieve an equitable result;

(i) therewas no WAtaci-'t agreemento on the
Parties;

(i) the Parties envisaged a number of delimitation methods which could be used
to delimit their common maritime boundary without agreeing onargof
them; and

(iv) during the negotiations@fe divoire reiterated its request that Ghana stop its
oil activities in the disputed area.

222 Communication of the IvoriaRartyin response to the Ghanaian proposals of 27 anp#8 2010, 31May
2010, CMCl,vol. Ill, Annex38.

223 Ghana Boundary Commission, Response to Cdaimideds proposals towards the 5th Céi@vdire-Ghana
maritime boundary delimitation meeting, Bugust2011, CMCl,vol. lll, Annex39.

224 Minutes of the meeting of negotiation on the delimitataf the maritime boundary between Cofévdire
and Ghana [sixth meeting], 13 November2013, CMCl,vol. lll, Annex41.
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4.25

4.26

4.27

4.28

4.29

Refutation of the evidence produced by Ghana in support of the existence of a
tacit agreement

Ghands argument hat there i s a NeasbemaeegneghedP
based almost exclusively on their oil activities.

This section refutes Gha@saattempts to establish the existence of a tacit agreement

on delimitation of the maritime boundary @r ficust omary equi di st a
on the maritime legislation of the two Parties (A.), their oil practice {(Be)mapsof

their oil concessions (C.) and thembmissiongo the Commission on the Limits of

the Continental Shelf (D.).

A. The maritimdegislation of the Parties

I n support of i1its argument that there 1is
reference in its Memorial to the maritime legislation of each of the Parties. As a
preliminary point, it should be stated that a couistrggislation cannot under any
circumstances establish the existence of an agreement between two States. A law may
confirm an agreement, but it cannot create it. In this specific case, the maritime
legislation of the Parties does not in any w@dgmonstra the existence of an
agreement on delimitation.

1. Maritime legislation of Ghana

Ghana thus refer® its 1986 Maritime Zones (Delimitation) Laf?, Section7 of
which provides that

Al T] he |l i nes of del imitation mefandt er r i t
continental shelf as drawn on official charts are conclusive evidence of the limits
of the territorial sea, excl%sive econo

In reality, that Law makes absolutely no reference to a maritime boundary. Séction
concerns the definitioof Ghand@s maritime areas from its base points by reference to
the provisions ofarticle15 of UNCLOS on the definition of the territorial sea from
the base points drawn on the official charts of the S&etion7 of the 1986 Law

does not offer any assistance as it refers to official charts representing maritime

225MG, vol. |, para.3.49.

226 MG, vol. lll, Annex6.
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boundaries and these have never been produced. If they had been, they would only
have represented Ghargosition and not an agreement between the Bartie

2. Maritime legislation of Coétedivoire

4.20 As far aslvorian legislationis concernedGhana makes reference mainly to the 1977
Act delimiting the maritime zones placed under theational jurisdiction of the
Republic of the Ivory Coast’ Ghana citesm English translation adrticle8 of that
Act, which provides:

Awith respect to adjoining coast al St at
Article 2 of this Law shall be delineated by agreement in conformity with
equitable principles and using necessary, the median lines or the equidistance
line, taking all pé&€®tinent factors into

4.31 Ghana claims tharticle8 fof fi ci ally recognized the p
most appropriate method of delimitation of Cot@vdires mar i t i me bounda
which fAcan be under st ood a&veirethat egeidisfahce ci t a
was recognized as offering as equitable solution with respect to its maritime boundary
with GRanao.

4.32 Thisis an incorrect reading afticle8. Article 8 does not state that equidistance is the
most appropriate delimitation method. Nor may it be understood as providing that
equidistance offers an equitable solution delimitation of the maritime boundary
between Ghana and Cotéwbire. On tlke contrary, it provides that the maritime
boundaries of Cote@ v oi re must be delimited fAby ac
equitable principleso, usi ng, A f necess
method. It thus reflects the state of the lawnmaritime delimitation as it stands. It is
not disputed that the equidistance/relevant circumstances method can befused
neces s &oroptain an equitable solution, but that has no bearing on the
delimitation of the maritime boundary at issu&ccordngly, that Act and the
legislation which refers to it do not in any way determineptbgitionof the maritime
boundary between the Parties and certainly do retaut the possibility of utilimg
other recognized delimitation methods (such as the tbisamethod. Ghanés
analysis of the content of Decré@618 and of the Ivorian concession agreement

22TMG, vol. |, para.3.29; MG,vol. IV, Annex24.
228The French version of articke of t he 19 7 7 [[]Adélimitationale la rdee territdridieaet de fa

zone Vis®e de llbaarpri@dente | o0i, par rapport aux £tats
conformément a des pripes équitables, en utilisant, le cas échéant, la ligne médiane ou la ligne
dé®qui di stance, et en tenant. compte de tous |l es facte

229MG, vol. |, para.3.30.
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4.33

4.34

4.35

4.36

with the consortium led by Esso dated Q&ober 1970 also contradicts its own
argumeng=°

In the arbitral award irBarbadosv. Trinidad and Tobagothe Arbitral Tribunal
rejected a similar view to that put forward by Ghana:

A365. The fact t hat in 1978 Barbados
absence of agreement with a neighbo@tgte the boundary of its EEZ would be

the equidistance line does not result in any form of recognition of, or
acquiescence in, the equidistance line as a definitive boundary by any
neighbouring State.

366. The Tribunal accordingly does not consider tiwtactivities of either Party,

or the responses of each Party to the activities of the other, themselves constitute
a factor that must be taken into account in the drawing of an equitable
delimita&tion line.o

Consequently, Ghadaposition regardgthe 1997 Ivorian Act has no foundation.

B. The oil practice of the Parties

1. Law: oil practice is insufficient proof of the existence of a maritime boundary
delimitation

International jurisprudencbas had occasion several times to make clear that the
existence of oil concession lines between adjacent States is not in itself sufficient
proof of the existence of a maritime boundary between them.

In Tunisia/Libyan Arab Jamahia, the Court examined a delimitation line
perpendicular to the coasthigh had been developed by ltaly, the colonial power in
Libya, andto which France, the colonial power in Tunisia, had never objected. That
line was a sort omodus vivendwhich the two States had contirli® respect after
they had gained independencas, particular for determining the location of their
respective oil concessions. The Court rejected Labgagument that this line should

be regarded as a tacit agreement on the maritime boubdamgen the Parties. It
rul ed that fi t h eence of sudheamdus vivenfliredtirig ®nlyemx thes t
silence and lack of protest on the side of the French authorities responsible for the
external relations of Tunisia, falls short of proving the existence of a recognized
maritime boundarpetweerthe two Patiesd 232

20 geeinfra., parast.534.56.
231 Barbadosv. Trinidad and TobagoAward of 11April 2006, RIAA, vol. XXVII, pp.241-242,paras365-366.
2%2 Continental Shelf (Tunisia/Libyan Arab Jamahiriyydgment|.C.J. Reports 1982p.70-71, para.95.
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4.37 In particular, the Court stressed that the oil practice of the Parties along that line could
not prove the existence of a tacit agreem&h# crucial factor in the Couds
reasoning was that thmodus vivendbetween theéP a r toil escéssions was not
used for other purposes, for example for delimiting fishing zones or surveillance
areas. Since it did not constitute a tacit agreementtbeéus vivendicould not
prevent the Parties from making alternative proposals for marittmedaries.

4.38 TheGulf of Mainecase confirmed this approach. In that case Canada had invoked the
Tunisia/Libya judgment to assertthat the Partigs conduct in relation to oil
demonstrated the existence ofm@dus vivendor ade factomaritime boundary?3*

The Chamber of the Court rejectdthta r gu me n t stating that A
there was ale factodemarcation between the areas for which each of the Parties
i ssued permitso, the siTunisaflibyacase:twas not co

flt is true that the Court relied upon the fact of the division between the
petroleum concessions issued by the two States concerned. But it took special
account of the conduct of the Powers formerly responsible for the external affairs
of Tunisiai Francei and ofTripolitaniai Italy 1, which it found amounted to a
modus vivendi and which the two States continued to respect when, after
becoming independent, they began to grant petroleum concesstons

4.39 The Chambethus recognized the high standard of proof for establighi@gxistence
of a tacit agreement and, in that specific case, ruled that a line between the two
Partie®petroleum concessioffisll short ofsatisfying that standard.

4.40 In Cameroonv. Nigeria the Court again expressed its reticence to treat an oil
concession line as a maritime boundary:

AOnNly if [oil concessions and oil wells] are based on express or tacit agreement
between the parties m&% they be taken i

4.41 Consequently, #tnmere fact that there are oil concessions along the same line does not
in itself provide any proof of the existence of a tacitder factoagreement. The
existence of suclan agreement must first be proven for oil concessions to provide
effective supportor proof of the existence of a maritime boundary.

4.42 The Courtreached the same conclusion in fiase concerning Sovereignty over
Pulau Ligitan and Pulau Sipadain that case Indonesia claimed ttia alignment of
the Partie8oil concessions alonthie same line demonstrated the agreement between

233|bid., para.118.
2% Delimitation of the Maritime Boundary in the Gulf of Maine Argagdgment|.C.J. Reports 198%. 246.
235 |pid., p. 310,para.150.

2% Land and Maritime Boundary between Cameroon and Nigeria (Camerobligeria: Equatorial Guinea
intervening, Judgment].C.J. Report2002 p. 447,para.303.
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the Parties on the limits of their respective jurisdicti®¥isThe Court rejected that
argument, holding that the Partie®spect for such a limit could be entirely for
reasons other than formal recognitioiha maritime boundary. The Court offered the
following analysis:

AThese | imits may have been simply the
the Parties in granting theioicessions. This caution was @é more natural in

the present case becaunsgotiations were to commence soon afterwards between

|l ndonesia and Malaysia with a®view to d

4.43 In the absencef clear proof of the existence of a tacit agreement, the Qeldtthat
the oil practice of the Parties along the same line was not sufficient in itself to require
the Parties to respect a maritime boundary that is legally binding in international law.

4.44 The Court adopted the same reasoningNinaragua v. Honduas. In that case
Honduras asserted that the oil concessions and naval and fishing agctwitiels
wereall aligned along the 15th parallel e monstrated the existen
boundaryo or a fntacit agreemengttiie 18 n t he
parallel?*®

4.45 Once again the Court asked Honduras to satisfy its high standard otg@estéblish
recognition of an oil line ode factoline as constituting a tacit agreement on the
maritime boundary between the Parties. The Court observe

A Ade factoline might in certain circumstances correspond to the existence of an
agreed legal boundary or might be more in the nature of a provisional line or of a
line for a specific, limited purpose, such as sharing a scarce resource. Even if
therehad been a provisional line found convenient for a period of time, this is to
be distinguished froff an international

4.46 In that case, although the Court recizgd that the 18 parallel had been able to serve
as a limit between the two Statfor certain activities, in particular oil activities, it
nevertheless concluded that there was no tacit agreement concerning the maritime
boundary between the Partiés.

237 Sovereignty over Pulau Ligitan arfulau Sipadan (Indonesia/Malaysia)udgment).C.J. Report2002
p.625,para.78.

238 |bid., para.79.

239 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbear{(\searagua v.
Honduras) Judgment].C.J. Reports 20Q%p. 729730, paras?238-241.

240 |pid., p. 735,para.253.
241 |bid., p. 736,para.256.
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4.47

4.48

4.49

4.50

4.51

Arbitral tribunals have also generally disregarded the existence obmgessions in
determining maritime delimitatiorfé? In the case between Guyana and Suriname, for
example, after examining the jurisprudence, the Tribunal concluded that

AThe cases reveal a marked reluctance
accordsignificance to the oil practice of the parties in the determination of the
delimitag®ion |ineo.

Thus, in accordance with the jurisprudence of the International Court of Justice, the
Tribunal denied thasignificanceof the Partie§oil concessiongn delimitation of the
maritime boundaryinsofar as they did not reflect the existence of an agreement
between the Parties in this regaft.

The oil practice of the Parties does not demonstrate the existence of an agreement on
delimitation

Ghanaseems to claim, in essence, thaice the very beginning of their offshore oil
activities the Parties have respected, as far as those activities are concerned, a line on
either side of which each has plotted its oil concessions and carried out seismic
studies and drilling operations.

However, a analysisof the documents produced by Ghana relating to the line for oil
concessionsa) and to requests for seismic studiés @oes not demonstrate the
existence of a tacit agreement on maritime deltmomain accordance with the high
standard required by jurisprudence.

The lines for oil concessions

First of all, Ghana refers to thpractice of the colonial powef$ As has been stated
above, inTunisia/Libyathe Court stressed the importancetioé earlier colonial
practice as a prerequisite to examining the practice of the Parties as independent
States*% In the present case, such colonial practice is virtuallyexistent.

242 Case concerning elimitation of the maritime boundary between Guinea and GuBissau,Decision of
14 February 1985 RIAA, vol. XIX, p.174, para.63; see alsdCase concerning the delimitation of maritime
areas between Canada and Franésyard of 10June 1992RIAAvol. XXI, pp. 295296, paras39-91.

243 Guyanav. Suriname Award of 17September 200RIAAvol. XXX, p. 108, para.390; see alspp.105-108,
paras378-390.

244 Guyanav. SurinameAward of 17September 200RIAAvol. XXX, p. 108, para390.
2%5MG, vol. 1, paras3.9-3.12.
246 Seesupra, parast.364.37.
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4.52 Ghana also makes refererioghe 1984 Ghanaian Law on petroleumder which the
Ghanaian Secretary for Fuel and Power was given the task of preparing a oilap of
blocks under the jurisdiction of Ghaffd.It is clear that the Ghanaian legislation does
not give any indication as to the existence of a maritime boundényGéite divoire,
less still as to its course. In 1984 the Law on petroleum exploration and production
did nothing more than authee the competent authority to create oil blocks in the
Ghanaian offshore area.

4.53 Furthermore, Ghana makeeference tolvorian Presidential Decree 8184 of
14 October 1970 granting a petroleum exploration permit to the compasss E
Shell and ERAPIn accordance with the petroleum agreement oOd®ber 1970.
Ghana claims that

AThe Decree affirmed that the @pandary
border line separating the Ivory Coast from Ghana between points K .aithé

issuance of Decree 8, signed by the President, constitutes an explicit and
unambiguous recogion by Coéte divoireGs head of State of the existence of a
maritime border between Ghana and Cd&leadre that follows an equidistance

| i %% 0.

4.54 However,a simple rading of the provisions of theddreei which are identical to
those of the petrolen agreemenit shows that Ghana is distorting the wording for its
own purposes, deliberately ignoring the fact that Bleeree distinguishes between
points whose coordinates are given specifically and other points (such as points K and
L) whose coordinates r e fAappr oxi mateo. Ac Oecregtheang t o
eastern marine limit of the concession is defined:

Aby the border | ine separating the 1lvor
L [€ ]. The coordinates of points A, B, K, L, MandYar@ pr o x?®mat e 0.

4.55 It is significant, moreover, thadrticlel of the Decree concerns the limits of the
coastal part of the concession. Tlaticle does not contain any reference to a
Acustomary equi dyoshéraenogized Houndag.olts anly putpase a n
istheorganizationby C! t e expldratian iofritsoil rederves.

456 It can also be noted thatticlel of the 197Mecree uses identical terms to describe
the eastern limits of Coétagoire with Ghana and the westelimits with Liberia. To
accept Ghar@a position seeking to establish a new maritime boundary with Cote

24TMG, vol. 1, pp.24-25, parag.27-2.28.

248 Decreeno.70-618 granting an exclusive petrolelemploration permit to the companiesdg Shell and
ERAP, 140ctober1970, CMCIl,vol. IV, Annex59.

2499 MG, vol. |, p. 38, para.3.20,emphasis in the original.

250 Decreeno.70-618 granting an exclusive petroleum exploration permit to the compasszs $adl and
ERAP, 140ctober1970, CMCl,vol. IV, Annex59.
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4.57

4.58

459

ddvoire, claiming a longerm agreement, would therefore effectively lead the
Chamber to establish a new boundary between Cdtmig and Liberia.This
unprecedented position, which has-feaching consequences, cannoldggtimately
upheld.

For the sake of completeness, it should be observed that Deer&® 0% 290ctober
1975, whichrenewed the hydrocarbon exploration permit granted éoctinsortium
led by Essofor a smaller areathis time, contained the following reservation in
article4:

AThe coordinates of referencévoirpandnt s
Ghana are given by way of indication and cannot in any casermdered as
being the national jurisdiction boundaries of Cale d o ¥ e 0 .

In order to attempt to miniipe the importance of the provisions of that Decree,
Ghanaturns roundits explicit wording, claiming that thmdicative character of the
coordnates for the eastern limit of the bkodoes not contradict the existence of a
tacit agreement. By making this mental pirouette, Ghana is trying to end any
discussion on the real significance of the Decree without offecopelling
argument£>? In reality, article4 of the Decree makes clear that the limits of the
concession certainly do not represent the maritime boundaries of @aee] which

is expressly contrary to Ghasaposition that the boundary is precisely located
between points L and K.

Indeed, by simply looking at the diagram showing points L, M and K in the

abovementioned 1975 Decree, it can be seen that those points do not correspond to a

political boundary, but to the limit of the oil concessions in question. didagram
makes cleathat the line drawn between points L and M does not constitute the land

boundary between the two States, just as the line drawn between points L and K does

not constitute the maritime boundary (s&etch map4.1below).

251 Decreeno.75-769 renewing petroleum exploration permit.1, 290ctober1975, CMCI, italics added,
vol. IV, Annex61.

22 MG, vol. 1, para3.24et seq
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Sketch map4.1: Oil area granted to the companies Esso, Shell and ERAP

4.60 Furthermore, Ghamda intempretation of the 1970 and 197%8ees is not consistent
with its interpretation of the 1977 Ivorian Adelimiting maritime »nes?®3 It should
be recalled that Ghana refersaticle 8 of that Act, which is cited in paragragt80
above. Ghana wrongly considers thdicleto constituterecognition that equidistance
is the accepted method for tlieture establishment of CoéteddoireGs maritime
boundarieg>*

4.61 This position conflicts with Ghada interpretation ofarticlel of the 1970 Bcree
(promulgated seven yeabeforethe 1977 Act)whi ch consti tutes fia
unambiguous recognition by Cotélwbires Head of State ofhe existence of a
maritime border between Ghana and Co@vaire that follows an equidistance
| i R°&Ifdthat were the case, the 1977 Act would be unnecessary and meaningless,
Cote divoire already having established its maritime boundaries in 1970.

462 In actual fact, Gharia assertion that there is a tacit agreement is based almost
exclusively on the oil concessions of the Parties andnidygsto which t attaches so
much importance are no more than an illustration of those concessions. As is made
clear by jurisprudence, such an assertion cannot serve as the basis for the existence of
a maritime boundary.

253 Act no.77-926 cklimiting the maritime zones placed under thmtionaljurisdiction of the Republic of the
Ivory Coast, 1M™Novemberl977, CMCl,vol. lll, Annex2.

254MG, vol. |, para.3.30.
25MG, vol. |, para.3.20.
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4.63 It is not suprising that while Ghana claims to refer to the jurisprudence mentioned in
paragrapl2 above, it relies primarily ofunisia/Libya?®® as the oil concession
practice of the Parties was taken into account by the ICJ in that case, but it did not
recognize a tacit agreement between the two States. Nevertlietegsrisprudence
has limited relevance the present case feeveral reasons.

4.64 First, the judgment calling into question the principles applicable to the delimitation
between Libya and Tunisia was handed down in 1982, before UNCLOS entered into
force and before the Court and the other international courts ranchals had
contributed to the development of the jurisprudence on delimitation of maritime
boundaries.

4.65 Second, the IChasheld thatpetroleum concessismo not provide sufficient proof of
the existence of a tacit agreement or allow the Partiagns to be limited®’ That
decision clearly refutes Ghasacurrent position.

4.66 Third, the ICJ has clearly stated thhe petroleum concessions of the Parties were
relevant only in light of other existing factors, including a legn modus vivendi
Aregardi-pgr paons ealnmar i t i me boundarybo whi ch
legislation?®® As has already been stated, in the present case Ghana is intendgted
in the oil practice of the Parties.

4.67 In addition, as was mentioned in Cha@gpr® Cote divoire has been consistent by
including in contracts signed with oil companies a note that the coordinates for oil
blocks:

Afare indicative and cannot under any ci
the national jurisdiction of Coteddv oi r e 0 .

4.68 That note was introduceas from 1975 in a number of oil contracts concluded by
Cote divoire with foreign oil compani€& and in Ivorian standard contracts in 1990
and in 1993. This reservation was also made in the contract concluded by Coéte
ddvoire with Tullow before it entered into a contract with Ghaa.

26MG,vol.l,para5. 40: At he most pert i newladgnmentinth€ase Corcerninje d c as ¢
the Continental Shelf (Tunisia/Libya)

257 Continental Shelf (Tunisia/Libyan Arab Jamahiriydudgment|.C.J. Reports 1982p. 84, para.118; see
supra, paras4.364.38.

258 Gulf of Maine Judgment|.C.J. Reports 1984. 310, para.150.
259 Seesupra, paras2.1022.106.
260 Seesupra, paras2.1052.109.

261 Oil production sharing contract concluded between the Republic of @étgrd and Tullow, ™ay 1999,
CMCI, vol. IV, Annex69.
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4.69

4.70

4.71

4.72

4.73

4.74

Lastly, Ghana itself confirmed that there is no maritime boundary between Céte
ddvoire and Ghana in a letter ¢¢a Tullow at the end of 2011

Afas regards the mar i te,inmkasdeenpublkcly kngwn as vy
that the Republic of Ghana and the RepublicCéte ddvoire have not yet

delimited their maritime boundary. It is also publicly known that in recent years

the two Governments have met in an effort to negotiate their maikmedary

in accordance with international law. Those negotiations rearajning &

In conclusion the oil concessions line on which Ghana relies does not in any way
prove the existence of a tacit maritime agreement between the Parties.

Requests foseismic studies

In its Memorial Ghana refers to virtually no fApr
oil concessions of the Parties, which, as has been shown, is insufficient to establish
the existence of a maritime boundary in law. In thisesaontextGhana adduces two
exchanges of letters, dating from 1997 and 2008 respectively, concerning seismic
studies around the alleged customary equidistancé®fine.

According to Ghanathe fact that in those exchanges the two Parties make reference
to zones under their respective jurisdictions in connection with seismic studies reflects
the existence of a tacit agreement on the oil concessions line. If account is taken of the
two Partied activity in the disputed area, this very small number of exchanges
demonstrates an absence of practice in this regaleer than its existence.

Ghana reliedirst on an exchange of letters dating from 1997, in which, by letter of

31 October, Ghana requestedCéte ddvoireGs Director of Petroleum to grant
permissionto avesseis hoot seismic tie |ines Ain | v
accompanying maff* Ghana attaches considerable importanceCdte ddvoirets

response, which granted pergiis on f or such dscjt terntarial y A i n
waters near the maritime boundary between Ghanaand @étedi r e 0 and r eq
that the data collected be communica®d.

However, the words used in the request and in the response shdhetleatvas no
agreement on a maritime boundary. Glaneequest makes no mention of any
exising boundary and does not referits location:

262 |_etter from the Ministry of Energy of Ghana to Tullow, @8tober2011, CMCl,vol. IV, Annex78.
263MG, paras3.71-3.76, para®.135.17.

264MG, para.3.72.

265paras3.733.74, 5.17. With regard to the legal value of mapsjde&., paras4.834.110.
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AfDana Petroleum Ghana Limited and Seaf.i
in a Petroleum Agreement with the Gowment of Ghana and the Ghana
National Petroleum Corporation (GNPC) are embarking on a seismic data
acquisition progemme offshore West Tano, Ghana.

[é ] We wish to seek your permission and authorization on behalf of the above
mentioned companigg ]. %6°

4.75 Like the other maps on which Ghana relies, the map attached to the letter makes no
reference to a boundary and does not include a legend indicating the existence of a
boundary; the only indicative information contained refers Gdh a n @ib s
concessiong®’

4.76 Cote divoireGs response dated 28ovember 1993 is even more revealing in respect
of the absence of an accepted maritime boundary. It simply refers to areas near the
maritime boundary. Although there is no question that a notional boundaryiexasts
disputed area, the failure by the Parties to mention the existence of an agreement on a
boundary or its precise location is particularly significant:

ABy | etter dated October 31, 1997, your
the GNPC, sought thepproval of the authorities of the Republic of Calealre

to conduct seismic recordings in Ivorian territorial waters near the maritime

boundary between Ghana and Coleare [é 1028

4.77 The other example cited by Ghasaf the same nature and has similar consequences.
Ghana refers to an exchange of letters in 2008, by whichNov&mber 2008 Ghana
sought permission from the Minister for N
wa t élliketthe preceding and tnother Ghanaian request, Ghana fails to mention
any maritime boundary existing beden the Parties or its location:

f[é ] We therefore wish to seek permission and authorization on behalf of Hess
Corporation Ghana Limited for the followingé ] allow the seismic vessel to
turn in |vV8rian waterso.

4.78 In its responselated 11December 2008, the Ivorian Ministry of Mines and Energy
authorized the seismic studies fAin lvori a

fi ¢ ] you requested formaauhorization from the Minister of Mines anch&rgy,
Cote divoire to access the Ivorian territorial waters and Ivof&ranaian
maritime borders in respect of seismic wdék]. | have the pleasure to inform

266 MG, vol. VI, Annex67.
267 MG, Figure3.30; MG,vol. Il, AnnexM60.
268 MG, vol. VI, Annex68.
269MG, vol. VI, Annex69.
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you that the Minister of Energy and Mines of Co@ivadire has favourably agreed
270

to your requeste 10<.
4.79 Once again Ghana concludes from this that Cété&l & oi r e Aunambi gt
recogized © t he TfAcust oma Fywhenguch adcorslusmmaameot bei ne o ,

drawn at all from the text.

4.80 However,and as in 1997, here too the Ivorian response illustrates the fact that the
theoretical maritime boundary which lies somewheitdin the disputed area has not
yet been delimited, without specifying the precise location of that boundary. All that
can be aid is that the request to conduct a seismic study relates to a location near the
boundary, wherever ihay be

4.81 For the record, as has been mentioned above, ITLOS hBahgladesh/Myanmagas
the ICJ did inPeru v. Chile, that a similar practice ofd not constitute a tacit
agreement on a maritime boundary.

4.82 These two exchanges of lettargnfirm precisely what the ICJ has already held in
similar cases, namely the appropriate prudence demonstrated bydvoteedris-a
vis Ghanés territorial claims pending a formal delimitation of their maritime
boundary, with a view to maintaining good neighbourly relations.

C. Oil concession maps

1. Inlaw: the limited probative value of maps in delimitation of maritime boundaries

4.83 Insofaras Ghanaelies dmost exclusively on oil concession maps to establish the
existence of a tacit agreement between the Parties, it is importaonhsoderthe
probative value that jurisprudence attaches to such maps in the conteatitine
boundarydelimitation.

4.84 The ICJhas always been reticent to base its analysis on maps when determining
maritime boundaries. With regard to the probative value of maps ioahiext in the
Frontier Dispute Case (Burkina Faso/Republic of Mailije Court set out the
following geneal principle:

AWhether in frontier delimitations or in international territorial conflicts, maps
merely constitute information which varies in accuracy from case to case; of
themselves, and by virtue solely of their existence, they cannot constitute a
territorial title, that is, a document endowed by international law with intrinsic

210MG, vol. VI, Annex69.
2"MG, vol. |, paras3.75 and 5.17
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legal force for the purpose of establishing territorial rights. Of course, in some
cases maps may acquire such legal force, but where this is so the legal force does
not arisesolely from their intrinsic merits: it is because such maps fall into the
category of physical expressions of the will of the State or States concerned. This
is the case, for example, when maps are annexed to an official text of which they
form an integrhpart. Except in this clearly defined case, maps are only extrinsic
evidence of varying reliability or unreliability which may be used, along with
other evidence of a circumstantial kind, to establish or reconstitute the real

f ac’?so.

4.85 The Courtcontinued its analysis with the following argument regarding the limited
role played by maps in the delimitation of boundaries:

ASince relatively distant ti mes, judic
considerable degree of caution: less so in merent decisions, at least as
regards the technical reliability of maps. But even where the guarantees described
above are present, maps can still have no greater legal value than that of
corroborative evidence endorsing a conclusion at which a court hasdaby

other means unconnected with the maps. In consequence, except when the maps
are in the category of a physical expression of the will of the State, they cannot in
themselves alone be treated as evidence of a frontier, since in that event they
would form an irrebuttable presumption, tantamount in fact to legal title. The only
value they possess is as evidence of an auxiliary or confirmatory kind, and this
also means that they cannot be given the charateerebuttable opuris tantum
presumption sch as to effect a revetsa the onus of proof’d®

4.86 Althoughthey may be useful igertain casg mapshave been considered at best as
subsidiary proof’* The Court confirmed this very prudent approach i t&cent
judgments, as did the Arbitralribunal constituted under anng%l of UNCLOS in
Bangladesh v. Indi&™

4.87 Severalexamples where this general principle has been applied by international courts
and tribunals are relevatd the present case. For instance, in@ase concerning the
Land and Maritime Boundary between Cameroon and Nigém@aCourt used certain
maps to clarify ambiguities which existed in the wording, but only those annexed to
the relevant legal text$® In Bangladestv. India the Arbitral Tribunal used the map

22 Frontier Dispute(Burkina Faso/Republic of Mali), JudgmehtC.J. Reports 1986p. 582, para.54; seealso:
Territorial and Maritime Dispute (Nicaragua. Colombia),Judgment].C.J. Reports 201,2%. 666, para.118;
andFrontier Dispute (Benin/Niger)Judgment].C.J. Reports 200%. 119, para.44.

23 Frontier Dispute(Burkina Faso/Rpublic of Malj Judgmentl.C.J. Reports 1986. 583,para.56.

214V, Prescott and GIriggs, International Frontiers and Boundaries: Law, Politics and Geograglsiden,
2008,p. 203, CMCl,vol. V, Annex109.

275 Frontier Dispute (Burkina Faso/Republic oMali), Judgment I.C.J. Reports 1986p. 588, para.66;
Territorial and Maritime Dispute (Nicaragua. Colombia),Judgment].C.J. Reports 201,2%. 661, para.100;
Bay of Bengal Maritime Boundary Arbitration between Bangladesh and, lAdiard of7 July 2.4, para.184.

276 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea
intervening Judgmentl|.C.J. Report2002 p. 345,para.58, andp. 383, para.144.
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4.88

4.89

drawn p by Sir Cyril Radcliffe attached to the decision of the Radcliffe Commission
in 1947in the same way’’

In the Case concerning Sovereignty over Pulau Ligitan and Pulau SipddarCourt
considered as irrelevant maps produced by Indonesia showita#ten of possible

future oil licence£’® The Court also disregarded the maps produced in the same case
byMalaysia st ating that fAeach of these maps
it is therefore unable to draw from those maps any clear andcfimalusion as to
whether or not the line defined in Artid¥ of the 1891 Convention extended to the
east of Sé&18lanaddition, the Coarh mbiated out Malay&anability to

find a legal basis for the lines drawn on the maps produced.dd ibat thisactor

called into question the relevance of the information contained in those maps for the
delimitation of the bordef® In accordance with previous jurisprudence, the Court
thus stated that the only maps that could be considered relevant by the Court were
those annexed to the agreement concluded by the Parties in 1915, which corroborated
the view taken by the Coutt

In the Case concerning Territorial and Maritime Disputéhe ICJ denied the
probative value of certain maps produced by Colonmiaupport of its argument
concerning the existence of a maritime boundary along tf& rB&ridian on the
groundsthat

A [ t Gourtedoes not share Colom&saview that its maps, dating back to 1931,
which allegedly show the 82meridian as the boundary dividing the maritime
spaces between Nicaragua and Colombia, demonstrate that both Parties believed
that the Treaty and Protddoad effected a general delimitation of their maritime
boundary. An examination of these maps indicates that the dividing lines on them
are drawn in such a way along the"8mneridian between the San Andrés
Archipelago and Nicaragua that they could belreigher as identifying a general
maritime delimitation between the two States or as only a limit between the
archipelagos. Given the ambiguous nature of the dividing lines and the fact that
these maps contain no explanatory legend, they cannot be dezmexve¢ that

both Colombia and Nicaragua believed that the Treaty and Protocol had effected
a general delimitation of their maritime spaces. Nicaré&gtalure to protest the
maps does not therefore imply an acceptance of tHa8&idian as the maritime
bound®rvyo.

2’7 Bay of Bengal Maritime Boundary Arbitration betweBangladesh and IndjaAward of 7 July 2014,
para.184.

278 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysiagigment).C.J. Report2002
p.667-668,para.90.

2191bid.
280 pid.

281 |bid., pp.661-662,para.72, andp. 668,para.91.

282 Teritorial and Maritime Dispute (Nicaragua. Colombia), Preliminary Objectionsjudgment,l.C.J.
Reports 2007p. 868, para.118.
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4.90

4.91

4.92

4.93

It does not really seersurprisingthat international courts and tribunals have been
more ready to take into account maps annexed to treaties or judicial de@sisnch

maps are the most manifest reflection of the agreement bethe®artieg®3 In Peru

v. Chile Chile also relied on maps and illustrations, some taken from Government
approved educational works and others published by different Ministries for specific
purposes, in order to demonstrate #xéstence of a tacit agreemgf However, the

Court did not accept their relevance for determining the existence and the scope of a
tacit agreement.

The low importance attached to maps by courts and tribunals is even more evident in
cases where one party claims that a bounday lbeen established by a tacit
agreement. In these situations such maps could provide support for proof of
agreement between the Parties. In cases of this kind, use of unclear, or indeed
ambiguous, maps cannot satisfy the high standard developed byydespe in
relation to tacit agreement.

2. The maps produced by Ghana do not demonstrate the existence of an agreement on

delimitation of the maritime boundary betwe@dteddvoire and Ghana.

Throughout Chaptes, Sectionl, of its Memorial, Ghana acowlates references to
maps of the oil concessions of the Parties. Each of the maps reproduced by Ghana in
its Memorial will be examined.

Ghana claims that even before independence, the oil practice of the colonial powers
foll owed a ndusntceemalriyn eedq uikHloiwsever , the ev
position is limited, to say the least. It amount$no illegible concession maps, which

were, moreoverpublishedin a private publication, th8ulletin of the American
Association of Petroleum Geolsts?®® The maps themselves do not contain any

useful information on the position of the boundary, its coordinates, its loaatibs

nature. Furthermore, thmaps are inaccuratesofaras they show the eastern limit of

the 1957 Ivorian block when it was undefined; the instrument establishing that block

did not include any maps and simply stated that the block was limited to the east by
ithe |l imit of the dveireg i awmdi ahe®@ithduds Cofais
giving the location of that limit.

283V, Prescott and GIriggs, International Frontiers and Boundaries: Law, Politics and Geograglsiden,
2008,p.207-208, CMCl,vol. V, Annex109.

2841CJ, Maritime Dispute (Perw. Chile), CounterMemorial of the Government of Chile,arch2010,vol. |,
p.141, see also .74 et seq

285MG, vol. |, para.3.9,Figure3.1, andpara.3.10, Figure3.2.

26 Decree granting he Soci ®t ® afri cai ne edpomtionpé@nitrinoCote @voirafot ype @A A
mineral substances in the first categoryJaB 1957, CMC] vol. IV, Annex57.
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4.94 After the concession grantéal Gulf Oil by the British colonial power was abandoned
in 1963, no oil activity was carried out by Ghana until 1968, when it divided its
maritime arearito 22 oil blockg®’ Two sketch magof these blocksire presented by
Ghana. Inits viewht e y  stiimbGhan& most western concessions were bounded
by the equidistance line, and that the equidistance boundary itself began to extend
seaward, beyondtheancessi 6 | i mi t so.

4.95 However, like all the cartographic material presented by Ghana, these maps do not
constitute relevant proof. No reference is made to any maritime boundary. In addition,
most of the maps mentioned by Ghana were drawn up by Ghdnyaodrcompanies
operating under its control. They are exclusively concession maps and not official
chartsrepresenting any maritime boundary. FigBrédoescontain a box showing a
smallerscale map of the region, presumably to place the lagme cacession map
in a geopolitical context. That map illustrates the boundaries accepted by the Parties.
However, they are exclusively land boundaries. No boundary line is shown in the
maritime area.

4.96 It is equallysignificant that Ghana does not produce any documents issued by Cote
ddvoire to demonstrate the existence of a maritime boundaig.thereforedifficult
to understand how Ghana can seriously claim that there was any practice before the
time of independence and thenthe following decade. If any practice does exist, it is
nonacceptance of any maritime boundary between the Parties.

497 Ghanas nevertheless quick to claim that t
reaffirmed [the] recognition?®f the custo

4.98 Ghana asserts that the map included in Cé@eonleés 1975 standard concession
contract also statesah

At he | i mi t-mastfcontession ietlrescusternary equidistance boundary.
Moreover, the map shows the boundary with Ghana starting on land and
continuing out to sea, extended beyond the eastern limit of the concession along
the same azimuth iyeans of a line indicated by two dots and a dash, a common
symbol for an infernational boundary. o

4.99 Like the precedingsketch map, Figure3.6 does not contain any reference to a
maritime boundary or indicate Ghanaian or Ivorian maritime jurisdictibme
countrie®names are mentioned only on land. It is clear that the sole purpose of these
maps is to delimit oil blocks arttiat they were not drawn up in order to establish an

287TMG, vol. |, para.3.12.
288 MG, vol. |, para.3.14,Figures3.3 and 3.4.
289MG, vol. |, para.3.17.
20 MG, vol. |, para.3.25.
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4.100

4.101

4.102

4.103

4.104

international maritime boundary. As regards the symbols shown on the m&p&tea
ddvoire explainedn the provisionalmeasures phase, they are not symbols commonly
used to represent an international boundary and the impertahich Ghana insists

on givingto a line formed by two short dashes and one long dash certainly does no
constitute proof that a maritime boundary is shown.

Ghana then refers to a 1976 map published by the Ivorian Ministry of Economy and
Financeg?! which is similar to thesketch map mentioned above. Ghana claims that
the legendon this sketch mapindicatesthat the dashed line drawn on the map
constitutes the boundary. However, the map shows only the limits of the concessions
and not a recognized maritime boundary. The map does not contain the information
described by Ghana.

In the case othe nextsketch mappresented by Ghana, map of oil concessions
published by PETROCI I n Aaveirg Betrdlewrh Peentits i s |
and Wel | Locationso), Ghana stresses that

t o {tinhite nominal® [i n o mi n a]l whithiertendsdeyond the concessions
shown on the m&p and suggests that that reference confirms the existence of a
maritime boundary.

That map does naupportGhands argument®® The Parties actually agree on one

thing: the nonmal limit is indicative. A limit is classified as nominal where it exists in

name but not i n f ac isnotcdvered by thentematiomablawi n a | I
on boundaries. The reference to a Anomina
estabished and must still be established. Furthermore, the nominal limit is included

on the map only for the purpose of ident.i
for the exploitation of oil concessions. To conclude that the reference to a nhominal

limit represents proof of an established maritime boundary would effectively distort

the ordinary meaning of the words and modify them to suit Ghaasgument
regarding the existence of a Acustomary e

This referenkiemittoo ahdsosi miallari ties with
in the Case ConcerningTerritorial and Maritime Disputefor recognition of a
Atraditionally accepted | inedo which has I
that the boundary had never been @@y and legally accepted and concluded that no

tacit agreement existéd®

In its MemorialGhana attempts to attribute to the State of Cateonle maps which
were actually produced by PETROCI. In doing so, Ghana ignores the fact that

291 MG, vol. |, Figure3.7.
22 MG, vol. |, para.3.35.

293 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
Honduras) Judgment].C.J. Reports 20Qp. 736-737,para.257-258.
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PETROCI is grivatelaw body governed by the laws applicable to private companies
in Céte divoire.?®* PETROCI cannot under any circumstances represent or enter into
commitments for the Ivorian Government, and in particular does not have any
capacity to enter into comtments for Cote dvoire in respect of delimitation of its
land and maritime boundaries. PETR@Ohaps cannot support Ghéanaosition.

4.105 Therefore, none of the maps presented by Ghana, nor any of the legends on those
maps,mentions a legally accemtanaritime boundary. The Ivorian mapkow the
positions of oil blocks and do not either mention or provide any evidence of the
existence of a boundary. They have no purpose other than to facilitate oil activities
and do not reflect any acceptance of aitimae boundary.

4.106 The illustrations and legends from Ghé&awn map¥® likewise do not include any
reference to a maritime boundary. The only information provided concerns the
position of oil blocks. They are certainly not official marine maps illustrating any
maritime boundary. None of the maps produced by Ghana in these proceedigs
published by the Ivorian or Ghanaian Government authorities responsible for
cartography, namely th€entre for Cartography and Remote Sensing (CCT) in Céte
ddvoire?®® and the Hydrography and Navigation Services Division of the Ghana
Maritime Authority. It is surprising thato support its case Ghana relies on maps,
none of which makes reference to an accepted and delimited maritime boundary.

4.107 For example, Ghana relies on the map included in the oil contract concluded with
Phillips on 3April 19782 Ghana asserts that this map
western | imits of the conce?®3Fhatdsnnotdheea as
case. The map includes only a marking consisting of dots and dashes, without any
legend indicating their meaning (Cadévoire has already put forward its point of
view regarding the meaning that Ghana gives to certain cartographic s$%)tais
without any mention of a boundary.

4.108 Ghana takes up more or less the same argument when it examines a map published
this ime by Phillips, showing its concessions in Ivorian and Ghanaian maritime areas.
The map is identical to the preceding ongofaras its constituent elements have no
probative valué® These maps once again highlight the weakness of @hana
arguments.

294 MG, vol. IV, Annex29, articles3-4.

2% MG, vol. |, Figures3.9-3.14.

2% Under the aegis of the Natior@ffice of Technical Studies and Development (BNEDT).
27 MG, vol. |, para.3.43.

2% MG, vol. |, para.3.43,Figure3.10.

29 Seesupra, para.4.99.

300 MG, vol. I, Figure3.11.
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4.109 Ghana repeats the same argument when considering a long list of oil concession
maps3®! On the basis of the volume of maps prodydbe following very simple
finding can be made: none of the maps produced mentions an international maritime
boundary olan agreement on such a boundary.

4.110 As was stated above, the International Court of Justice refuses to accord any probative
value to maps which do not reflect a clear and unequivocal agreement between the
Parties on a maritime boundary. It would batcary to maritime delimation law and
to common sense in genetaltake into consideration tlembiguousmaps produced
by Ghana to characterize the agreement between the Parties on their maritime
boundary.

D. Submission$o the Commission on the Limit$ the Continental Shelf

4.111 Ghana refers several timés its Memorial to Cote dvoireGs submissionto the
Commission on the Limits of the Continental Shelf, asserting that the submission can
be regarded in some way as recognition of a tacit agreement t he fcust or
equi di s t3% m@articulai, aceotding to Ghana, Cotévdirets submission
Nfasserted a c | aoniyo theewesbfran equddstdncenboundaars with
Ghanao am®dsGhmnasi on fAassert ¢hdeqadismicai m on
b o u n & Acgabding to Ghanathis showsrecognitionby Cote divoire in an
official statementi t h aw[s] debrly its acceptance of tlreistomaryequidistance
b o u n i*% @hpna states:

Aboth Parties appearustonmary bqaidistanca kine thaggt ed
defines their boundary through the first 2@00f the continental shelf extends

beyond 20(M, to the full extent of their maritime entitlements, including the

outer continental shaf®

4.112 As is explained belowCote divoireGs submission to the CLCS certainly does not
constitute such acceptandeurthermore, Gharda own submission to the CLCS in
2009 and its amendment in 2013 clearly show that there is no agreement on the
maritime boundary between the two countries.

301 MG, vol. I, Figures3.12-3.30.
302MG, vol. |, paras3.78, 6.13.
303MG, vol. |, para.3.78.
304MG, vol. |, para.3.81.
305MG, vol. |, para.6.13.
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4.113 The submissiondoy Cote divoire and Ghana to the CLOS8ere made pursuant to
article76, paragrapB, of UNCLOS, article8 of Annexll thereto and the rules of the
CLCS. Article76, paragraphiO, of UNCLOS reads as follows:

AThe pr ovi saticle are without tprejudike to the question of
delimitation of the continental shelf between States with opposite or adjacent
coasts. o

4.114 For coastal States for which UNCLOS entered into force befoha}31999, the ten
year time period for making ¢ir submission for the extension of the continental shelf
is taken to have expired on May 20093% In light of that deadline, at a meeting of
experts held between certain member States of ECOWAS on the extension of the
outer limits of the continental stigP” Cote divoire, Ghana, Ben, Nigeria and Togo
agreed, in a spirit of cooperation, not to make objections to their respective
submissions for the extension of the outer limits of their continental shelf and that

fli] ssues of the limit of adjacent/opjies boundaries shall continue to be
discussed in a spirit of cooperation to arrive at a definite delimitation even after
the presentation of the p®eliminary inf

4.115 In light of that decision Ghana and Cof#vdire made theirespective submissions to
the CLCS, both prepared with assistance from the same exp&riDHinz.

4.116 On 8May 2009, pursuant tarticle76, paragraph 8, of UNCLOS, Cotdwbire
submitted to the CLCS information on the limits of the continentdf shds eastern
continental shelf regioff®

4.117 The submission included the following declaration:

i C! tdeoiredhas overlapping maritime claims with adjacent States in the
region, but has not signed any maritime boundary delimitation agreements with
any of its neigh®ouring States to dateo

4.118 The submission stated, among other things, that its submission of information was
without prejudice to delimitation of the maritime boundaries with the Republic

306 Eleventh Meeting of States Parties to the United Nations Convention on the Law of the -$8a)a\4
2001, document SPLOS/72, Ry 2001, CMC]| vol. VI, Annex156.

307 Minutes of the Experts Meeting of ECOWAS member States on the outer limits of theentaitishelf,
Accra, 2526 February2009, CMC]| vol. lll, Annex31.

308 |hid.

309 Submission by the Government of Coftitvdire for the Establishment of the Outer limits of the Continental
Shelf of Cote dvoire pursuant to articl@6, paragraph 8, of the UnitdNations Convention on the Law of the
Sea, Executive summaryMay 2009,para.4.1, CMCl vol. VI, Annex175.

310 |pid., para4.1.
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Ghana, Benin, Nigeria and Togt. It also declare that theconsideration of the
l vorian submission Awi | | not prejudice
boundaries between Cotddv oi re and adA¥% other State(s)o

4.119 In a statement on the progress of work in the Commission @atdber D09, the
Chairman of the CLCStatedthat

At he submi ssi dvoiremavitheut poejudic€ to the deldnitation of
boundaries with Benin, Ghana, Nigeria and Togo, and that the note verbale from
Ghana reflected the above agreement, by indicaliagthe submission made by

Cote divoiredidnotpr ej udi ce future deli mtation

4.120 By a note dated 28uly 200934 with reference to the agreement concluded by the
members of ECOWAS, Ghana stated that it had

Ano obj the sulbmission made by Cotéwbire which shall be without
prejudice to the final delimitation of the boundary between Ghana and Cote
ddvoire, and that the actions and recommendations of the Commission on the
Limits of the Continental Shelf shall not prdice matters relating the future final
delimitation of the continental shelf between Cofivaire and Ghana, adjacent
coastal stateso.

4.121 On 24March 2016C6te divoire lodged an amendment to that submission, providing
further data and informatioroncerning the outer limits of its continental shelf

4.122 Ghanalodged information on the limits of the continental shelf with the CLCS on
28 April 200931° Ghands submission stated:

AGhana has overl|l apping mariti mm, betl ai ms
has not signed any maritime boundary delimitation agreements with any of its

BN

nei ghbouring¥states to date. o

A T h sukmissionof information to the Commissionon the Limits of the
Continental Shelf of Ghana is without prejudice to delimitation of the maritime

311 |pid., para.5.2.
312 |pid., para.5.4.

313 Statement by the Chairman of the Commission on the Limits of the Continentalo8hibé progress of
work, document CLCS/64, @ctober2009,p. 25, para.117, CMCI, vol. VI, Annex178.

314 Commission on the Limits of the Continental Shelf, Communications received with regard to the submission
made by Cote @voire to the Commission onehLimits of the Continental Shelf, Ghana, 28y 2009, CMCI,
vol. VI, Annex177.

315 Submission by the Government of the Republic of Ghana for the Establishment of the Outer Limits of the
Continental Shelf of Ghana pursuant to artithe paragraph 8, of the United Nations Convention on the Law of
the Sea, Executive Summary, &gril 2009 MG, Annex74. On 25August 2009, Ghana submitted an
addendum to its submission following the acquisition of additional seismic and bathymetric data.

318 |pid., p. 4, para.4.1.
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boundaries with the Republic of Togo, the Republic of Benin, the Federal
Republic of Nigeria, and the Republic®@btedd v o £t e o .

4.123 In June 2013 Ghana provided #duhal data and information to theelbcommission
responsible forconsidering its submission and on I1&eptember 2013 Ghana
communicated a Revised Executive Summary to the CEEShat document
contained the same statements as those mentioned above.

4.124 On 10March 2014, the subcommission responsible for considering Gléana
submission made itgecommendations, which were accepted by Ghana. The
subcommission refused to accept point-GHA-9 for the following reasons:

Al n t he absenc eontmdntalshelf boundae agneament baetwaedn
Ghana and Cétedvoire, the Subcommission does not make recommendations
with respect to the outer limit fixed point @RHA-9 as originally submitted by
Ghanaon2®ugust?3°20090.

4.125 The recommendations weadopted by the CLCS onSeptember 201#°

4.126 Ghands argument that Coteddoire® 2009 submission constitutes an official
statement At hat show|[ s] clearly i ts ac(
boundarg®?! is therefore unfounded. There is no riegment to include in a single
submission all the data and information concerning the outer limits of aisState
continental shelf. Amendments revisiors may be submitted subsequently. Just like
Ghand@s submission in 2009, CotélvbireGs submission wasrgpared in haste, by the
same person, in order to meet the deadline; it certainly does not state that it constitutes
a full presentation, as Ghana claims in its Memorial. In fact, just like Ghana, Cote
ddvoire recently made a revised submission to the ELC

4.127 In any event, it is clear on reading the submission lodged by @aird in 2009
that there is no agreement on the maritime boundary between @étéred and

Ghana. The submi ssi on dekemhasewdapping mariteme ed t h
claims with adjacent States in the region, but has not signed any maritime boundary
delimitation agreements wit h3Fmisypositioh it s

3171bid., p. 5, para.5.3.

318 Revised Executive Summary of the Submission by Gowernment of the Republic of Ghana for the
Establishment of the Outer Limits of the Continental Shelf of Ghana, Accry@ist2013, MG,Annex78.

318 Summary of Recommendations of the Commission on the Limits of the Continental Shelf in regard to the
sutmission made by Ghana on 28ril 2009,p. 13, para.60, MG,Annex79.

320 progress of work in the Commission on the Limits of the Continental Shefep#mbef014, document
CLCS/85, MG ,Annex80.

321 MG, vol. |, para.3.81.

322 Submission by the Governmeuit Cote divoire for the Establishment of the Outer limits of the Continental
Shelf of Cote dvoire pursuant to articl@6, paragraph 8, of the United Nations Convention on the Law of the
Sea, Executive summaryMay 2009,para.4.1, CMCl vol. VI, Annex175.
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was reiterated by Ghana in its note ofJ28y 2009, which stated that the submissions
of the Parties were HAwithout prejudice
between Ghana and Cotd@ dv o 72t e 0 .

4.128 The absence of an agreed maritime boundary is also clear in &saanission and
in the amendment to that submission (2009 and Q13 whi ch st ated t ha
overlapping claims with adjacent States in the region, but has not signed any maritime
boundary delimitation agreements with any of its neigiing States to daée*?*

Conclusion

4.129 As has been demonstrated in ttlimpter Ghana is not able to prove the existence of a
tacit agreement on delimitation between the Parties; its position is unfounded and
does not satisfy the criterihai d down by jurisprudence.
Ghana does not demonstrate whatlainas and, gecifically, the existence of @cit
agreement.

4.130 It is clear from the jurisprudence thatthe single case where the existence ofcd ta
agreement was accepted, itsvaot based on unconvincirgyidencerelating to
practice, but ratheon the explicit recognition of the Parties concerimedriting. In
Peru v. Chile the 1954 agreement on fishing zones contained express
acknowledgement of the existence of a tacit agreefdieAts t he Court st at
1954 Agreement is decisive in thigspect. That Agreement cements the tacit
a g r e e iPdf the Parties had not signed an agreement coirfigiine existence of
a maritime boundary, the Court would not have recognized the existence of a tacit
agreement.

4.131 The Court has held that onlg written agreement mentioning the express and
undeni able recognition of a boundary <coul
tacit | egal agr e e nféand thanother tevidenee iscobrmuselinl i n g «
this regard.

323 Commission on the Limits of the Continental Shelf, Communications received with regard to the submission
made by Cbte @voire to the Commission on the Limits of the Continental Shelf, Ghandyl22009, CMCI,
vol. VI, Annex177.

324 Submission bythe Government of the Republic of Ghana for the Establishment of the Outer Limits of the
Continental Shelf of Ghana pursuant to artithe paragraph 8, of the United Nations Convention on the Law of
the Sea, Executive Summary, 2Bril 2009, para.4.1, MG, Annex74; Revised Executive Summary of the
Submission by the Government of the Republic of Ghana for the Establishment of the Outer Limits of the
Continental Shelf of Ghana, Accra, 2Lgust2013,p. 4, MG, Annex78.

325 Seesupra, para.3.27.
326 Maritime Dispute (Perw. Chile), Judgment].C.J. Reports 2014. 38, para.91.

327 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean)@aggment).C.J.
Reports 200,/p. 735, para.253.
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4.132 In light of these cosiderations, no tacit agreement exists in the present case.
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5.1

5.2

5.3

CHAPTER 5

ABSENCE OF ESTOPPEL
According toGh an a, Aby idvose isaestopped fradnt dbjectingl to a
boundary based on equidistance, and on the customary equidistance line as the
mar i t i me 3%BIlo makidgatmisyagsertion, Ghana is attempting to employ the
uncertain concept of estoppel as a waycircumvent the welestablished rules
applicable to tacit agreementequiringcompellingevidence, which is lacking in this
case ). Moreover, while recogniag that this doctrine may be pleaded, the
necessary conditions for its application are in any event not met in the present case

().

I. The concept of estoppel in the decisions of international courts and tribunals

It is clear from the outset thateither the International Court of Justice nor the
International Tribunal for the Law of the Sea has based any decision on the notion of
estoppel, even thougkstoppelwas been invoked on several occasions by Parties in
supportof their positions2°

If estoppel is rarehapplied by judicial bodies it is because it tends to be confused
conceptually with the notion @ Statés internationalcommitment Thatcommitment

may be based on (express or tacit) agreement or may be unilateral, but nothing is
added to it by recourse to estoppel. The awaadein the Chagos Marine Protected

Area Arbitration which applied the concept of estoppel in very specific
circumstances, idased on thisonceptual amalgam: the Tribunal opted tédke
estoppeinto accounwh en it concluded that AMauriti u
representations made by the United Kingdom which were consistently reiterated after
independence in terms wvahi were capable of suggesting legally binding
commitmenandwhich were clearly understood in such a wd¥ It is difficult to see

whatthis latter clarification adds to the preceding oreelegally binding commitment

isé legally binding however it isepresented by the party to which it is addressed.

The subjective character tiiis criteriono f Arepr es eitpaticuladyn 06 ma k
difficult to handle.

328 MG, vol. |, para.5.55.

329 North Sea Continental Shelfudgment).C.J. Reports 196%p.26-27, paras30-33; Barcelona Traction,
Light and Power Company, Limited, Preliminary Objectiahgjgment|.C.J. Reportd.964, p. 25; Delimitation
of the Maritime Boundary in the Gulf of Mes Area, Judgment].C.J. Reports 198%p.307-308; Delimitation
of the maritime boundariy the Bay of Bengal (Bangladesh/Myanmdddgment, ITLOS. 45, para.125.

330 Chagos Marine Protected Area Arbitration (Mauritinvs United Kingdom) Award of 18 March 2015,
para.447, emphasis added.

113



5.4 As a general ruleestoppel is invoked to conceal a péstynability to prove the
existence of a tacit agreement with the other party and thus to compensate for failure
to conclude an agreemeldsed process. That was the casianth Sea Continental
Shelf in which Denmark and the Netherlands invoked estoppedn alternative to
ratification ofthe 1958 Geneva Convention on the Continental Shelf, which Germany
had notcarried ouf3! Similarly, in Cameroonv. Nigeria, having failed to show that
the Parties had tacitly agreed on usimgthods ofdispute settlementexcluding
recourse to the 1 CJ, Ni g ey its eondoct @amenaonl | n
is estopped from turning to the Cowf$? In addition, in the absence of a tacitd®
facto agreement establishing the existence of a maritime dation, Bangladesh
attempted (in vain) to invoke estoppel in its dispute concerninBagief Bengat33

5.5 In Ghan@&s Memorial, the argument of estoppel also appears as a substitute for tacit
agreement (the weakness of which has not escaped its notice).difficult to
distinguish how the legal effects which Ghana attributes to estoppel are different from
those of tacit agreement (whose existence has not been established and cannot be
established). The two arguments pursue the same purpose, which iose iompCote
di voire the alleged #fAline tacitly agreed
boundaryo) :

i S e clil demonstrates that Coteddoire is now estopped from opposing the
customary equidistance boundary in this arbitration because abiitsistent
representations and conduct recognizing it, and Ghaediance on those long
standing represeftati ons and conduct. 0

5.6 Itis true that in principle a State could have acquired sovereayrggvereign rights
over the disputed arealfowing acquiescencey another State. Nevertheless it is
important to highlight specifically the meeting of wills of the two States, whether
reflected in positive acts or in an expressive silence. International law requires that
proof of this meeting ofvills be established beyond doubt:

AUnder certain circumstances, sovereign
the failure of the State which has sovereignty to respond to coadiiice de
souverainof the other State or, as Judge Huber putthé&island of Palmagase,

to concrete manifedians of the display of territorial sovereignty by the other

State [sland of PalmasCase(Netherlands/Unitedtatesof America) Award of

4 April 1928, RIAA, Vol. I, (1949) p.839). Such manifestations thfe display of

331 North Sea Continental Shelfiidgment|.C.J. Reports 1969pp. 26-27, paras30-33.

332 Land and Maritime Boundary between Cameroon and Nigeria, Preliminary Objecfiodgment,.C.J.
Reports 1998p. 275, para.48. See also, to the same effetihe Republic of the Philippines The Peopl ebds
Republic of China, Jurisdiction and Admissibiligward of 290ctober 2015paras250-251.

333 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanthatyment, ITLOS
Reports 2012paras1i19-125.

334 MG, para.5.3; see alsibid., parasl.37 and 5.54.
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sovereignty may call for a respge if they are not to be oppde to the State in
guestion. The absence of reaction may well amount to acquiescence. The concept
of acquiescence

ds equivalent to tacit recognition manifested by unilatecadduct which the
other @rty may interpret as consériDelimitation of the Maritime Boundary
in the Gulf of Maine Area (Canada/United Statd#sAmerica), Judgment,

[.C.J.Reportsl984 p. 305, paral30).

That is to say, silence may also speak, bly drthe conduct of the other State
calls for a respons#

5.7 Ghand@s arguments show thas recourse to estoppel is an admission that it is unable
to establish the existence of a tacit agreement on delimitation of its maritime boundary
with Coéte divoire. Ghana knows that it bears the burden of proof as regards the
existence of the agreement claimed by it; it also knows that the proof must be
unequivocaljn addition it is fully aware that it has no cadeacing the predicament
of a lack of objectie proof, Ghana falls back on the uncertain notion of estoppel,
which is confined to requiring the highly subjective proof sfperception of the
attitude taken by Cotedvoire. Ghana cannot avoid establishing proof of a tacit
agreement by invoking egipel in the vain hope of bypassing the westablished
jurisprudence regarding tacit agreements.

Il. The conditions for estoppel are not met in the present case

5.8  Moreover even if it were recognized that estoppel is accepted in international law and
may beinvoked by Ghana in the present case cilmaulativeconditions necessary for
its recognition, as described by Ghana itself in its Memaral evidently not met:

AR5. 57 Three el ements ar e pphltosexst teeui r ed
must be ) conduct by one State creating the appearari@a particular situation;

2) good faith reliance by the othé&tate on such conduct; and a&yesulting
detriment to®the | atter State.o

335 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore),
Judgment|.C.J. Reports 200%. 50, parasl20-121.

336 MG, para5.57. These conditions were also identified by ITLOS in its judgment dfidréh 2012,

Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanthaiyment, ITLOS Reports

2012 para.l24. It should be noted that the Arbitferibunal in Mauritius v. United Kingdomidentified four
criteria: fA438. Further to this jurisprudence, estopp

(a) a State has made clear and consistent representations, by word, conduct, or silence;

(b) such representations werade through an agent authorized to speak for the State with respect to the matter
in question;

(c) the State invoking estoppel was induced by such representations to act to its detriment, to suffer a prejudice,
or to convey a benefit upon the represenfitate; and
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A. By its conduct Cétedloire has not created the appearancedréicular situation

1. No appearance of acquiescence to any boundary line

5.9 The first conditionin considering the possibility of estoppel is the existence of clear
and consistent conduct on the part of the State against which it is invoked. That
conduct musdemonstrate unequivocally a commitment or characterization made by
its author regarding particular legal situatian

5.10 In Gulf of Maine the Chamber of the ICJ held that

At he concepts of acguiescence and estop
them by international law, both follow from the fundamental principles of good

faith and equity. They are, however, based on different legal reasoning, since
acquiescence is equivalent to tacit recognition manifested by unilateral conduct
which the other pdy may interpret as consent, while estoppel is linked to the

idea of preclusion[é ] Without engaging at this point on a theoretical debate,

which would exceed the bounds of its present concerns, the Chamber merely
notes that, since the same facts areviit to both acquiescence and estoppel,

except as regards the existence of detriment, it is able to take the two concepts
into consideration as differé&¥t aspects

5.11 Thisparallel must be draweven though acquiescence and estoppel arcated at
t he same fi mo me adquescente occaeraa anrearliegstage and is the
manifestation of the Stale agreement or consent to a fact or a situation; estoppel
takes place at a later stage.is the consequencef acquiescencen light of the
circumstances, the State which has acquiesced cannot retract its position. Thus, to
prove an estoppel, it is first necessary to prove acquiescence (or recognitide of a
factoor de juresituation).

5.12 Ghanacertainly has not proved that Cot@wbire has recognized the existence of any
maritime boundary based on oil concessions. On the contaarys clear from
Chapterd, Cote divoire has expressed its firm oppositiontotheesal | ed ficust ol
equdi st ance boundar yo bei ngdvarewllanotdeedt as a
the arguments put forward in the preceding chaitexhether it be for the purposes
of the case made in the chaptencerningthe tacit agreement or for the purposes of
estoppel, the same facts demonstrate that Cot@ic has not acquiesced to a

(d) such reliance was |l egitimate, as the r &€pagossent at.
Marine Protected Area Arbitration (Mauritiug United Kingdom)Award of 18March 2015 para.438).

337 Delimitation of the Matime Boundary in the Gulf of Maine Aredudgment).C.J. Reports 1984p. 246,
para.130.

338 Seesupra, Chapter.
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boundary based on oil practice. Consequently, preclusion cannot be raised as a plea
against Cote dvoire.

2. No appearance of acquiesnce to the Ghanaian activities in the disputed area

5.13 Since Ghana claims, moreovénat it relied onC* t e d éconduatiinrinvestang
and conducting activities in the disputed at®&t should be pointed out that that
allegation is entirely unfoundedNot only has Cote @voire never acquiesced to a
boundary based on oil concessions but, in addition, it has pro@os#tferent
boundary since 1988 and has regularly objected to the activities conducted by Ghana
in the disputed area. It should be notedhis regard that between 1989 and 2009
Ghana carried out three drilling operations in the disputed area and that the wells
drilled in 1989, 1999 and 2002 were quickly abandof€dlthough theyere still a
cause for concerifor Céte dvoire.

5.14 As the Ghanaian authoritieid not see reason to inform the Ivorian authorities of the
works conducted in 1989, Coteddoire was uncertain as to the progress of the
activities in the disputed arelh became all the more necessary to clarify the situation
when Ghana proposedto Cot@ d oi re fia meeting of Ghanai
di scuss the question of delimitat3on of b

5.15 In preparation forthose negotiations, Cbéteddoire reactivated the National
Commission orBoundary Redemarcatipmvhich recommended that the Ministry of
For ei g n seAdfthe &overrsmerfi of Ghana a note verbale, in reply to the request
from Ghanads Secr et dréyoopdratioBsnoewokyhat mght at i n ¢
be detrimentalto Cotd 61 voi reb6s interests in the mar
had yet to be established, should be carriedd.¥atIn response to that
recommendation, on April 1992 the IvorianMinister for Foreign Affairs instructed
the Ambassador of Coteddoire in Accra by telegram to communicate to the
Ghanaian authorities the request to cease all potential activity in the area to be
delimited:

AThe | vor i ale] tGerefoe haopesdahatf pending the meeting of the
Joint Commission on Boundary Redemarcatiomr tlwo countries will refrain

339 MG, vol. |, p. 135,para.5.62.
340 Seesupra, para.2.91.

341 Ghanaian fax N° 2321-668262 from the Office of the Secretary for Energy,ntened in the telegram
from the lvorian Ministry of Foreign Affairsfor the attention of the Ambassador of Cofévdire in Accra,
1 April 1992, CMCl,vol. lll, Annex16.

342 Minutes of the meetings of the National Commission on Redemarcation of Bound&riasd 19March

1992, CMCIl,vol. lll, Annex13. This recommendation is mentioned in the Summary report on the work of the
Commission on Redemarcation of Maritime Boundaries between Ghana andd@6iee d1 Septembed 992,

p. 3, CMClI,vol. lll, Annex19.
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from any drilling operations or works in the area whose status is still to be
deternff ned. o

5.16 Alongside this official message to be sent to the Ghanaian authorities, the Minister

asked the Ambassador herthe Ghariaiand havewnhderthkers c r e t
wor ks or explorati on i*Thisshews tha, withoutevem b o un

knowing the scale (which was, after all, minimal at the time) of the drilling operations
carried out by Ghana in the area to be delimited, C@t®ice haddemonstratedts
fundamental opposition thedrilling operations.

5.17 Confirming that this message had been sent to the Ghanaian authorities, in his

acknowledgment of receipt the Ambassador of CéiteMdo i re i n Accr a
critical importance of théssues o0 be di scussedo in bilater:
accounto ft hie many ongoing drilling pr.#j ects

The results of the investigations undertaken by the Ambassador of @dteedin
Accra raised concerns in Abidjan, as is shown by the minutes of the meeting of the
Ivorian NationalCommission orBoundaryRedemarcation of 15uly 1992:

fin light of the information, provided by the Ministry of Mines and Energy and

confirmed by the Embassy of Ctte dbélvoi

drill oil wells in the Tano river basar*®

5.18 The informationis communicated and supplemented by the summary report of the
same Commission, datedSle pt ember 199 2 ,inJunk and duly h98%, e s
the ARCOGhana corporation began drilling exploitation wells at coordinates
virtually identical tot he | i ne t hat Ctte doélvoire
boundary 34

5.19 Céte divoireGs wish for Ghana to suspend drilling activities was reiterated at a
meeting of the Ivorian Council of Ministers onS2ptember 1992, during which it
was d e c[slendidg] a goveriiment mission to Ghana to notify the Ghanaian
authorities of the need to suspend drilling operatidffsBefore that Government
mission was dispatched, a technical team was set up to monitor the boundaxy area

343 Telegram from thevorian Ministry of Foreign Affairdfor the attention of the Ambassador of Cotbvdire
in Accra, 1April 1992, CMCl,vol. lll, Annex16.

344 bid.

345 Telegram from the Ambassador of Cétdévdire in Accra to the Ivorian Minister foForeign Affairs,
30 April 1992, CMCl,vol. Ill, Annex17.

346 Minutes of the meeting of the National Commission on Redemarcation, AP/RB/AFJulyl®92, CMCI,
vol. lll, Annex18; see also Reports surfaceand aerialurveymissions, 11 and 18eptembe1992, CMCI,
vol. lll, Annex24.

347 Summary report on the work of the Commission on Redemarcation of Maritime Boundaries between Ghana
and Cote dvoire, 1September 1992ZMClI, vol. lll, Annex19.

348 Minutes of the meeting on delimitation of the maritinmel d&and boundary between Cotéwire and Ghana
2 Septembefl992, CMCl,vol. lll, Annex20.
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ast oprovide] C* t e doélvoire with irr&PHowevdr e evi
from the aeri al s h ] hese wasand segn of buyfacd-oillated mi s s i
activity within the 250 krf (25,000 hectare) area overflown and photograpfd

There is nothing surgsing about this finding as Ghana did not have any activity in

the geographical boundary area in 1992 and the wells drilled in 1989 had been
abandoned and were not visible.

5.20 Overthe subsequent period, oil activities in the disputed area were retidéings
changed in May 2008 when the Ambassador of Cdteoide in Accra alerted the
Ivorian authoritiesto the factt h gffor sbme time, the Ghanaian press has been
reporting the discovery of oil deposits a exploitdiion of these deposits had begun,
in some cases in late 2008 and in others in 2009 or2bll® a d d dijeh ordehtat i
avoid any conflict between the two countries on the issue of oil exploitation, it would
be highly desirable for the recentgtablishedoint IvoircGhanaian Commissioon
the Demarcation of the Mariti meocsdeder be
this matter as wedl>>?

5.21 Ghanaactually resumed its activities in the field in 2009 and intensified them further
from 2011. As early as the seconteting of the Joint @nmission Cote divoire
had reiterated its request f ofé]activiiesii s uspe
until the final determination of the maritime limits between the two countries by
means of consensus as requested for by correspondence forwarded to the Ghanaian
Government in%®1988 and 19920.

5.22 Without responding to that request, Ghana failed take anyrepresentation
whatsoever to the oil companies operating undecdatgrol On the contrary, hile
the Tullow agreement regarding exploration in the disputed area provided for an
extension or denunciation period in January 2863he cocontrators opted to
continue their activities despite the objections raised by Giteik.>*>° As soon as
Cote divoire became aware of this, bstter of 130ctober 2009, the Ambassador of
Cote divoire in Accra wrote to thévorian Minister for ForeignAffairs:

349 Minutes of the meeting of the National CommissionBmundaryRedemarcation relating to the dispatch of
an observation ansurveymission, 3Septembef992, CMCJ vol. lll, Annex21; see alssupra, para.2.44.

350 bid.

351 According to the information currently available to Coftvdire, two drilling operationdad beerconducted
there, relatively far apart in time, in 1999 and 2002; see also Status of activities in oil blocks awarded by Ghana
in the disputed area, FHebruary2015, CMC]| vol. IV, Annex83.

352 Letter from the Ambassador of Cotéwbire in Accra to the lerian Minister for Foreign Affairs, May
2008 CMCI, vol. Ill, Annex27.

%3C1 t e dGhkna dointr G®mmission on delimitation of the maritime boundagyt we en Clte dol vo
GhanaMinutes of the second meeting held in AccraF2®ruary2009, CMCIl,vol. Ill, Annex32.

354 petroleum Agreement between GNPC and Tullow, Sabre and Kosmos in respect of the Deepwater Tano
Contract Area, 10larch2006, CMCl,vol. IV, Annex72.

355 See Statement of Tullow, Ghana, PM). lll, AnnexS-TOL, para.32.
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5.23

5.24

5.25

~

Al have t he honour t o inform you t hat
authorities have commenced exploitation of the oil deposits discovered on the
maritime boundary between Cotéwbire and Ghana.

It should be noted that the second meetighe Co6te dvoire-Ghana Joint
Commission ondelimitation of the maritime boundary[é ] st i putheat ed 0
suspension by Ghana of all unilateral exploration activtids despite these
findings, the reports prove to lbecurate Cote divoire should drawthe attention
of the GhanaiaRartyt o t he need to coope®®ate in ha

The subject was also on the agemtldhe Commissias fourth meeting on 2&pril

201037 Cote divoire reiterated its request that works be stoppethe fifth meeting,

which was held in Accra on [2ovember 201.3°8 The subject was not addressed
again directlyafterthat time, both to preserve atmosphere of goodily which was

the only way that negotiationsould be a success, for which Céteddoire was

striving, and because subsequent meetings focused on the technical aspects of
delimitation3>°

Accordingly, far fromsubstantiating Gha@a argument of estoppel by omission, the
actions of Cote dvoire show that it has always been concerned Hey dctivities
undertaken by Ghana (or authorized and encouraged by it) in the disputed area. When
those activities were marginal (and often discreet), the protests by Gaétéred

mainly took the form of questions and enquiries, but also requests tivitiescbe
suspended®® Their urgency increased from 2089. Nevertheless, this harder line,
caused by the intensification of Ghé@mactivities in the disputed area, certainly does

not signify a change in attitude on the part of Colwaire; it is in line with its
consistent conduct in response to Gliaimatiatives.

Since the first conditionecessary for the existence of an estoppel is not met, there is

no need to analyse the others. However, Céteoile wishes to showex abundante
cautela that the too are not met.

B. Ghana could not rely in good faith on the conduct of Céteute

356 | etter ro. 564/ACI-GH/EF from the Ambassador of Cotéwbire in Accra to the Ivorian Minister for
Foreign Affairs, 130ctober2009, CMCl,vol. lll, Annex33.

357 Presentation by the Ghanaiartyat the fourth meeting of the Joint Commission April 2010, CMCI,
vol. lll, Annex36.

358 Minutes of the Céte dvoire/Ghana maritime boundary negotiation [fifth meetinglNd&ember2011,
CMCI, vol. lll, Annex40; see alssupra, para.2.95.

359 Seesupra, paras2.75-2.77.
360 Seesupra, parass.17-5.19.

361 See alsmupra, para.2.71.
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5.26 In order tomeetthe second (cumulative) condition necessary for the existence of an
estoppel, theéParty invoking it must demonstrate that it relied in good faiththen
conduct of the other State. In the present case, the Ghanaian Party claims that

A5. 62 Based on its davord acceptedatimedcustogaryt h at
equidistance line as an international boundary, Ghana engaged in-&rong
capitatintensive offshore exploration and exploitation program based on the
expectation that these investments would set a solid and sustainable basis for its
economic d&vel opmento.

5.27 According to Ghana, its invasive unilateral activities in the area were conducted in the
belief that Cbte dvoire did not have any objections. It has just been showrCibizt
d 6 | v oepeaateddppositionto activities in the maritime area to be delimitedans
that this claim has no objective ba¥i%However, even more seriously, far from
having demonstrated good faith over those years, Gkanght to create &ait
accompliwhich was detrimentalto the relations between the Parties in general and to
the maritime negotiations in particular. As is clear from the minutes of the neefing
the Cote dvoire-Ghana Joint Commissigfi* and as Coéte doire has argued
above3®® from the very beginning of the negotiations between the two countries it
declared its opposition to Ghasaunilateral activities.

5.28 Ghana does not deny that it was awafréhese protests. It quite simply ignored them
and gave the gahead to drilling operations despite Cofivoireés requests that it
should not proceed with them. In doing so, Ghana opted for the adventurous route of
fait accomplj the disadvantages ofhweh for Cote divoire the Qder of the Chamber
of 25April 2015 sought to limit. This conduct by Ghana violates the principles
established by articl@3 of UNCLOS and, as such, incurs its international liabifity.

At this stage of thpresentation oirguments, it need only be noted that in view of the
bad faith shown byshanaduring the negotiationst, cannot benefit from its unlawful
activities by invoking the doctrine of estoppel-aisis Cote divoire.

5.29 Ghands attitude during the negotiatiors marked ¥ its fundamental intransigence
and by procrstinationas, at the same time, Ghana stepped up its activities in the
disputed area significantly. That attitude is manifestly incompatible with the
obligation to negot i epaedize on hagperthte reachimgtofhh a n ¢
the final agreement ( a 83jparagtaed, of UNCLOS).

362MG, vol. |, para.5.62.
363 Seesupra, parass.13-5.24.

364 Communication from the IvoriaRarty second meeting of the Cotéwbire-Ghana Joint Commission on
Delimitation of the Maritime Boundary between Cé#iivdire and Ghana, 2Bebruary2009, CMCI, vol. Ill,
Annex30. See also Presentation by the GhanRentyat the fourth meeting of the Joint Commission Adril
2010, CMCl,vol. lll, Annex36.

365 Seesupra, parass.13-5.23.
366 Seeinfra., paras9.409.41and9.499.50.
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5.30 Lastly, in order to attempt to create an argument for estoppel, Ghana outlines a very
incomplete and specious chronology of events. It describes investmentse fAover
mor e t han fiheweverdthednwedstments jn the disputed area were made
only from 2008, precisely when the two States entered into an active phase of
negotiatiors during which Ghana was fully informed of the protestsedby Cote
ddvoire. In any case, as in the past, Caleaire expressed its opposition

5.31 The intensification of activitiesn the disputed area followed the discovery and
confirmation of the commercial viability of the Jubilee field, which was announced
publicly in 2007 268 This field, which has required major investmentsglentlynot
located in the disputed area, although it is close to thaf%reawever, its discovery
whetted the appetites of Ghana and oil companies for exploration in the disputed area
itself, which resulted in new oil blocks being awarded; concessions for eight oil
blocks were awarded to oil companies between 2008 and *20FHurthermore,
exploration activities have been constantly intensified since 2008, when the Coéte
ddvoire-Ghana JointCommission was set up, despite the protests made by Céte
ddvoire.

5.32 As it was undoubtedly aware that its activities ran counter to the principle of good
faith and were in breach of its international obligations, Ghana endeavoured to evade
any legal proceedgs by excluding, in its declaration of December 2009, the
judicial mechanism for settlement of disputes relating to maritime boundary
delimitation, even though it had accepted that mechanism for more than 25 years,
since its ratification of UNCLOS (oRJune 1983§/*

5.33 In those circumstances, Ghana cannot therefore seriously claim ktzatrilied on
Cote divoireGs acquiescence or even passivity in developing its investments in the
disputed area; first of all, because Cofivaire objected to them dim the time those
activities began to be developed and, second, because Ghana and its operators chose

367MG, vol. |, p. 83,para.3.111.
368 MG, vol. |, p. 25, para.2.30.

369 Ghands submissions in this regard are misleading. It makes muddled references to activities inside and
outside the disputed area (see M@I. |, p. 25, para.2.30; p. 65, para.3.67; p. 136, para.5.63), whereas the

latter references do not require any response from Cieirg and cannot be relevafar the application of the
doctrineof estoppel. Furthermore, certain statements made by Ghana suggest that the Jubileeidrelits

outsidethe dispt ed ar e a, is connected to the TEN field, whic
is an extension of the existing Jubilee Oil Terminal which is approximately 32 nautical miles off the coast of the
western region of Ghana in the Atlantic @ce 6 (I nternati onal Mamniittee sne  Or g ar

Navigation, Communications and Search and ResBajteing measures and mandatory ship reporting
systems, Amendment to the existing Area to be Avoided off the coast of Ghana in the AtlantiddOoesnt
submitted by Ghana@NCSR 3/3/6, 2November2015,p. 2, para.3, CMCI, vol. VI, Annex169).

370 See also Status of activities in oil blocks awarded by Ghana in the disputed dfeby2aty2015, CMC|
vol. IV, Annex83.

371 Seesupra, paras2.60-2.61.
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5.34

5.35

5.36

to ignore those protests and instead forced makeosying that it was protected from
any legal proceedings brought by Cotivdire. This shows that Gima has not acted
in good faith in carrying out its unilateral activities.

C. The absence of prejudice suffered by Ghana

The third condition necessary for recognition of an estoppel is the existence of a
prejudice resulting from the change in conduct 8tate to the detriment of the other.
This condition is also naohetin the present case.

It should be borne in mind that one of the most evident puspoaad probably the
primary objectivei of the negotiations between Cotéwbire and Ghanaesumed in
2008was to ensure the legal certainty required for oil investniéfitss a very wek
informed observer had stated a few years previously.

ATo t he e aGote diwoire, aftar & merod af relative stability, has now
slipped into a state of uncertainty requiring further intervention by the ECOMOG
peacekeeping forces. Once again, the political situation is unlikely to be
conducive to boundary negotiation at the presene tibutCéte divoire is keen

to promote its nascent oil industry which may provide a political incentive to
restore peace as rapidly as possif#e] The necessity for certainty in the Gulf of
Guinea, particularly as far as commercial interests are comedy has been a
driving force in the high level of maritime boundary making activity which has
taken place there over the past ten yoard

However, Ghanalecided to continue to authoe investments in the disputed area
even though legal certaintywhich was being sought through negotiatiénsad not

been established. Ghana and the oil companies which it selected for exploration and
production in the disputed area therefore knowingly and willingly took a risk, being
aware that the area could belong téte& divoire. Since they deliberately and
knowingly took the risk of making unlawful investments in a disputed maritime area,
Ghana and theoncessionaryil companiesclearly cannot rely on entirely false
assurances supposedly given by Cofivaire and less still claim any resulting
prejudice, which is the third element necessary for the existence of an estoppel.

1. The prejudice allegedly suffered by Ghana itself

372 Seesupra, paras2.48-2.82.

3T.Dani el , AAfrican MaarationanvaritiBeoBoundadeNijhefsPaiblishersyol. 5,
2005,pp.3431-3432, emphasis added, CM@4l. V, Annex108.
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5.37 As the Special Chambdras stated, during the provisional measures phase Ghana
focused on the risk which is, in its view, entailed by the suspension of works in the
disputed area:

An85. Considering that Gh a n @oulel xgved thei ns t t
most impacts on thavestments already made in relation to both facilities and
equipment for which construction is far advantadd thatde]quipment will

degrade and Ghana will possibly lose its contractors erar&ly

5.38 The Chambemas not insensitive to this concern asmlught to limit the risks of
serious harm connected with the suspension of ongoing activities, stating the view that

Athe suspension of ongoing activities
drilling has already taken place would entail the risk okaterable financial loss

to Ghana and its concessionaires and could also pose a serious danger to the
marine environment resulting, in particular, from the deterioration of
equi p¥ent o

and ruling that

AGhana shall take all noeaevedsll@eaityer byt ep s
Ghanaorunderitscontrdtkk es pl ace i n®% he disputed a

5.39 By that decisiorthe Chamber thus held that, if it granted Calieareés application
for the suspension of activities connected with the drilling operations already carried
out, the resulting prejudice for Ghana would be excessive in the efvathtor some
of those rightbeingawarded to it at the merits stage. That prtadeds, by definition,
provisional and operates onpendente liteln its Memorial Ghana nevertheless tries
to make it definitive, asserting that any righit might be awarded in the judicial
proceedings have become acquired ggtd merit protectioras such. That is why
Ghana is attempting to foster confusion between recognition by the Chamber of the
potential prejudice resulting from the suspension appliedofgr C! t e asdab | voi r
provisioral measure and the prejudice that it would suffelaresult of a decision on
the merits delimiting the boundary in a manner not in accordance with &hana
wishes?’’ In other words, Ghana thinks that the Chamber should draw a line based on
its oil practice because it has made investments in the area. Tinashert, a policy
of fait accompli

5.40 It is true that, precisely because of its policyfait accompliin the disputed area,
Ghands interests would bprejudicedby a decision of the Chamber which did not

374 Delimitation of the maritime boundary in ti#glantic Ocean Ghana/C6teddvoire), Provisional Measures
Order of 25April 2015,ITLOS Reports 201%ara.85.

375 |bid., para.99.
376 |bid., para.108(1)(a).
377 See in particular MGyol. |, para.5.66.

124



recognize its sovereignty or its sovereign righwer all that area. However, Ghana
cannotclaim legal protection against the prejudite its investments made in a
disputed maritime area as that prejudice did not result from the violation of one of
Ghands rights, but solely from its interests, whicte.amoreover, illegitimate. The
well-known distinction drawn by the ICJ in thgarcelona Tractioncase between
Injury in respect of a right and injury to a simple interest is particularly apt:

Aevi dence that d a ma gipso facto pistifys al diplomatie d d o e
claim. Persons suffer damage or harm in most varied circumstances. This in itself
does not involve the obligation to make reparatiat a mere interest affected,

but solely a right infringed involves responsibitifif®

5.41 In addition, he extent othis alleged prejudicenust be put into perspective. Ghana
states thaits economy has up to noprofited fromenormous investment which has
had beneficial effects on employment, GNP growth and reducing pdVerty.
However, some of these bensfiderive from exploration and exploitation of
resources located in the disputed area, to which Giteik has beeropposed, as
Ghana has been fully informed. On the other hand, Gfalsato mention that Cote
ddvoire has been deprived of all thdsenefits.

5.42 Ghana also complains about losses that it would stiffeughthe concessionary oil
companie¥? if the delimitation of the maritime boundary deprived it of the disputed
area.Aside from the fact that these losses would not be suffered by Ghabg the
companies in question, it should be noted that these investments have generated tax
revenue in Ghana. Consequently, it is notatterof losses, but of profits for Ghana,
which are far from negligibf&' and from which, as far as Cotéwbire is concerned,
it should never have benefited.

378 Barcelona Traction, Light and Power Company, Limjtdudgmentl.C.J. Reports 1970p.36, para46
(italics added).

S°Di spute concerning delimitation of the maritime bou
Ocean Ghana/Cétaldvoire), Provisional MeasuresNritten Statement of Ghapa3March2015,parasd8-57.

380 See in particular MGyol. |, parass.63and5.67.

BlFor exampl e: iln 2010, Tullow (Ghana) Ltd, Kos mos
US$63,866.95, US#8,751.00 and US$07.00 respectively. In 2011 Tullow Ghana ladd Kosmos Energy
reportedsurface rental payments of U83,886.95 and US$9,427.00 respectively. SOPCL did not report of

any surface rental payment in 20110 ( GReportaon thévi ni st r
Aggregation and Reconciliatioof Oil & Gas, Sector Payments and Receif#8132011, CMCI,vol. IV,
Annex7 6 ) . Further more: A Tah feagshipuoperakee effshbré asset whichsconfributed o w

around 40% of the Grodp production last year. In 2013, we paid our first inediax tothe Government of

Ghana of $10million. Withholding tax on imports almost doubled from $88lion to $61million between

2012 and 2013 as the TEN Project moved into the development phase. Spend by Tullow on behalf of our
industry partners witholcal suppliers increased by 85% to $1i8ion (2012: $69million). Total payments to

the Government of Ghana, including production entitlements in barrels of oil, were ovem$3D0l i on. 0 ( Tul |
report, Tullow in Ghana2014,pp.6-7, CMCI,vol. IV, Annex80. More generally, see Tullow repoPayments

to Governments Ghang undated, CMGClvol. IV, Annex89).
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5.43 In any event, the interests asserted by Ghana are not legitimate since, a3vGibee d
has shown above, they have not been implemented in good faith, but in defiance of
the repeated opposition of Cotéwbire: a refusal to take into account Cotivdires
repeated opposition to its oil activities in the disputed area; a refusal to negotiate in
good faith in ordeto establish a maritime boundai§#and continued activities in the
disputel area despite the obligation to refrain from carrying out such activities
pending the conclusion of an agreement (or in the absence of an agreement, a decision
by a tribunal).

5.44 In any event, Ghaa has not fulfilled its duty to inform the oil companies about the
uncertain legal situation in the disputed area or about the protests made by Céte
ddvoire despite the practice usually followed by States, which is to avoid creating an
irreversible situation in a disputed maritime area.

5.45 If Ghana had taken the precautoas it should have done, of warning the oil
companies and informing them of the situation, the investments in question would
possibly not have been made if they had been, it would have been at the risk of the
investors.

5.46 In the present case Ghanaeien less justified imelying on injuryto its illegitimate
interestansofaras it not only failed to warn the relevant oil companies about the risks
arising from exploration and exploitation of the blocks located entirely or partly in the
disputed areabut it also adopted an evasive attitude in its relations with private
operators. For example, when the President and General Manager of Tullow sent a
letter in September 2011 informing the Government of Ghana that the Ivorian
Government had given thelatompanies formal notice thalhey should stop all
activity in the ared® Ghana replied:

fiThe Government of the Republic of Ghana rejects the statement and claims of
Coteddvoire in the subject communiqué as without any basis in international law
or thepractice of the parties, and will vigorously protect and defend against any
infringement of Ghania sovereignty and jurdéction over its offshore area.

As regards the maritime boundary, as you are awiahas always been publicly

known that the Repuldiof Ghana and the Republic @bteddvoire have not yet

delimited their maritime boundary. It is also publicly known that in recent years

the two Governments have met in an effort to negotiate their maritime boundary

in accordance with international lakh o s e negoti ati ¥ns r emai

382 Seesupra, para.5.26.
383 etter from Tullow to Ghana, 1@ctober2011, CMCl,vol. IV, Annex77.
384) etter from the Ministry of Energy of Ghana Tullow, 190ctober2011, CMCl,vol. IV, Annex78.
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5.47

5.48

5.49

5.50

5.51

This is more an encouragement to invest than a warning. Therefore Ghana has not
suffered prejudice on which recognition of an estoppel could be based. It quite simply
took an informed risk.

2. Damage allegedly sufferday the oil companies

Ghand@s argument that the oil companighich were awarded concessions for blocks
located entirely or partly in the disputed area are likely to suffer serious prejudice if
the Chamber were to grant the applications made by Ghteir@*® does not have

any legal relevance. A distinction should be drawn in this regard betweend&hana
own rights and the interests of Tullow and the other oil companies operating in the
disputed areawhich neitherare protected by international law nor,any event, may

be invoked against Coteddoire. Those oil companies are not parties to these
proceedings. It is Ghana that entered into a contractual relationship with them. That
relationship iges inter alios actavis-a-vis Cote dvoire and, if anydamage arises, it
must be covered by Ghana.

It should be notedex abundante cautelghatGhana has not established the reality of

the prejudice allegedly suffered by the concessionary compdriesonly evidence

in support of this argumeihtas beemprovided by Tullow alone. No other oil company

has supplied figures in this regard. Furthermore, some of Tddlfigures relate to
investments made by other oil companies when they no longer operate in the disputed
area. In addition, tfigures are to ba¢ated with caution.

First of all, it must be stated thatetfigures are taken from affidavif§ provided by
the company itself during the provisional measures phase. International courts and
tribunals give little weight to such means of evideiice.

In addition, and as regards the actual figures supplied by Ghatlaw mentions an
investment of US$30million before 2011 (when Céteddoire sent a formal
warning to all the oil companies operating in the disputed®®)eahe statement by
Paul McDade Chief Operating Officer of Tullow, does not specdybreakdown of
that expenditure and does not provide supporting documents for the sums mentioned.

385 See MGyol. |, pp.136-139,parass.635.72.
386 Statement of Tullow, Ghana, PMgl. Ill, AnnexS-TOL.

387 See ICJ, Judgment, T¥ecember2015, Certain Activities Carried Out by Nicaragua in the Border Area
Costa Ricav. Nicaragua), Proceedings joined with Construction of a Road in Costa Rica along the San Juan
River (Nicaraguav. Costa Rica) para.83; Delimitation of the maritime boundary in th@ay of Bengal
(Bangladesh/MyanmarJudgment, ITLOS Reports 20k3rasl12-115 citing ICJ, Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragdanduras) Judgment|.C.J.
Reports 200,/p. 731,para.244.

38 Communiqué from the Director of Petroleum to oil operators in the Ivorian offshore ar8ap@énber
2011, CMCl,vol. IV, Annex71.
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5.52 Furthermorethe figures put forward are investment figuréiis still does not mean
that those investmémrepresent net losses, even if the company has not recorded
operating revenue. Investments in exploration are generally regarded asskigh
investments (particularlwherethe results are negative or unsatisfactory in terms of
resources discovered) atite results are integrated as suato the oil companies
annual accounts. In addition, exploration activities are themselves economic activities
(for a long time Tullow was exclusively an exploration operator before becoming
involved in production actities). Consequently, the companies obtain revenues from
the commercialization of information on the resources obtained through exploration
activities. This is the case in particulaithe company decides &®ll its interest in a
block.38° Publication of exploration findings has also increased Tudwnding(its
share price rose following the announcement of the discoveries made in the Jubilee
field (outside the disputkarea) and the Ebony and TEN (Tweneboa, Enyenra and
Ntomme) field3.3%° These aspects are ignored engiriel Ghand Memorial. For the
fields located within the TEN block, Tullow chose to taltethe role of operator. It
renewed its contracts with Ghana, even though it had the opportunity to terminate
them in 2009, then i2011, and then in 208 that is to say at times when neither
Tullow nor Ghana could be unaware of Cofivadireés claims to the disputed area.

5.53 Be that as it mayas a major oil company, Tullow must have been aware that the
maritime area in which it wasperating was not delimited and that negotiations
between the two States were ongoing. Furthernaditepugh it did not have any legal
obligatiors vis-avis the private companieghat were dealing with Ghana, Coéte
ddvoire also informed them of itgosition, as a courtesy to them.ushTullow had
formally been notified of Cbéte dvoireG objections to the unilateral activities
authorized by Ghana in the disputed area at least fro8ep&mber 20£%? and its
Director for Africa had been summoned tonaeting at the Ministry of Petroleum in
Abidjan on 260ctober 201£% Ghana and Tullow nevertheless chose to push ahead

Tullow did this in 2009 for the Shall ow Wetumy Tano
2008 the Odunfield was discovered in the West Cape Three Points block, sorken East of Jubilee. This

discovery opened up a new Campanian geological play in a previously unexplored reservoir interval. In
November, Tullow drilled the Ebory commitment well in the Stlow Water Tano block which encountered

normal pressured oil sand and an eperssured gasondensate sand gip from Twenebod. Data acquired

from the recent Twenebdawell demonstrated that although charged through Tweneboa, Ebony is not presently

in pressure communication and as a result Ebony was determined to have a subcommercial resource potential.
Tullow will therefore relinquish its i n2008+Fallsyeari n t he
Resultsundated, CMClyol. IV, Annex75.

3% See London Stock Exchange, Statistical table for 008 on Tullow stocks, CMCNol. IV, Annex91;
see also J.RVilhelmsenand MLor ent zen, Al nvest ment Case (Tull ow Oil
Business Schoollune2012,p. 8, CMCI,vol. V, Annex102.

391 petroleum Agreement between GNPC and Tullow, Sabre and Kosmos in respect of the Deepwater Tano
Contract Area, 10larch2006,article 3, CMCI, vol. IV, Annex72.

392 Statement of Tullow, Ghana, PMol. lll, AnnexS-TOL, para.31, andCommuniqué from the Director of
Petroleum to oil operators in the Ivorian offshore are&G@@tembef011, CMCIl,vol. IV, Annex71.

393 _etter from Tullow to Ghana, 1@ctober2011, CMCl,vol. IV, Annex77.
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and the company decided to continue as the production operator. The documents
submitted by Tullow itself show that it largely ignorea tvarnings giverby Cote
ddvoire and that it even stepped up activities in the disputed®¥réer; example the

very expensive contract for the FPSO was concluded in August®20l3s than

three months after thapproval of thedevelopment plan in May 28 3% which was

itself approved less than six months after the commexcaility of the TEN
discoveries had been confirmed in November Z81Zhe majority of Tullovés
investments in the disputed area were therefore made after the warnings had been
givenby Cote divoire.

5.54 According to estimates by Tullow, the TEN projechould cost
US$4.5billion.®%® However, at the time when the company received an express
formal notice from Cote @voire (in autumn 20113%° it had, by its own admission,
invested (with i partners) only US630million. Assuming that amount to be correct
(once again, there is no way to verify whether it is), it represents less than 15% of the
final investment. Tullow should at least have calculated the risks that it was taking by
investirg in the disputed area despite the warnings given by @teirg, which had
formally assertedts sovereign rights in that area.

Conclusion

5.55 Knowing that it is not able to prove the existence of a tacit agreement establishing its
maritime boundary withtCéte divoire, Ghana thought that it could seek helghe
concept of estoppel. Estoppel is not applicable in the present case, firstly because it is
a contested notion which is very rarely applied in public international dad
secondly because it isedr that none of the three cumulative conditions for its
application is met:

- the conduct of CotedVoire did notestablish a colour of righan which Ghana
could rely in good faith in continuing its oil activities in the disputed area. Cote
ddvoire has never accepted or indicated that it considered oil practice to form the

¥Statement of Tull ow, & fieledsds,dnterinaresnlis)ualatng toeDrepwater(Tano e s
block (with chronological index), 20660 1 5 0, G tioa I, 2AnnexXSWIOL, Appendix8.

3% Rigzone,MODEC Bags FPSO Contracts for TEN ProjestAugust2013, CMCl,vol. V, Annex119. See
also Statment of Tullow, Ghana, PMsol. Ill, AnnexS-TOL, para.34.

3% Statement of Tullow, Ghana, PMgl. I, AnnexS-TOL, para.29.
397 Statement of Tullow, Ghana, PMgl. I, AnnexS-TOL, para.29.

3% Statement of Tullow, Ghana, PMgl. Ill, AnnexS-TOL, para.96. At the same time, Mr McDade states that

ithe i mplementation of the appr ove dofapgdkimitaynaduitherp ment F
US$4bi Il Il ion (not including very substantibalparh®asi ng co
which takes the cost to UShillion.

399 etter from Tullow to Ghana, 1@ctober2011, CMCl,vol. IV, Annex77.
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basis for a maritime delimitation. Furthermore, it has consistently challenged the
unilateral activities carried out or authorized by Ghana in respect of assessment,
exploration ad oil production in the disputed area;

- it is particularly inappropriate for Ghana to claim damage which the suspension
of activities wouldallegedly cause to its economy and to economic operators
when it has deliberately ignored the protests made by @dtoire and has
sought to establishfait accomplj

- moreover, it issomewhatparadoxcal that Ghana complains that it has suffered
prejudice when it has disregarded the obligation to refrain from carrying out
activities in a disputed maritime area full knowledge ofC* t e dol voi r
positiond® andwhenit has derived economic benefits from those activities for
almost a decade.

5.56 The doctrine of estoppel cannot therefore be applied in the present case.

40n the other hand, this breach of the principle of
renders Ghana liable irmesctive of the outcome of the proceedings (in this regardngee paras9.409.57).
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PART 4

DELIMITATION OF THE IVORIAN -GHANAIAN BOUNDARY

It is clear from the preceding part, t heé
the two Parties were in tacit agreement about a maritime boundary following the
practice of oil concessions is unfounded. The present Chamber should thus delimit
the marit me boundary between Clte doélvoire al

of UNCLOS and the methods deriving from jurisprudence.

As concerns the delimitation method to be applied, Ghana considers that, in the
event of its principal argument being rejecti Chamber has no other choice than

to apply the threstage equidistance/relevant circumstance method, it being
understood that, according thereto, there is only one circumstance which would
substantiate adjustment of the provisional equidistance livtettaat is oil practice.

Thus Ghana continues to claim the line of its oil concessions which, seaward, would
be extended to the outer limit of the continental shelf beyond 200 nautical miles.

Ghana is wrondpereon two counts.

The equidistance/relevant cimstance method is no way obligatory, nor is it the

most suitable method in this particular case. At all events, UNCLOS requires the

met hod used to | ead to an equitable resu
the application of the bisector methavhich is still the appropriate and equitable

met hod in the | ight of the dhbapteriglor at i on
addition, assuming that the Chamber opts for the application of the
equidistance/relevant circumstance method, numerousuntstances of a
geographical nature and not human, as Ghana erroneously siaggstantiate an

eastward adjustment of the provisional equidistance iater 7). Finally, Céte

dél voire wild present its propuadarg bn f or t

the continental shelf beyond 200 nautical milekdpter 8).

131



6.1

6.2

6.3

CHAPTER 6
APPLICATION OF THE BISECTOR METHOD

I. The choice of the bisector method is appropriate in the present case

A. Application of the bisector method according to jurisprudence

In order to reflect more faithfully the prominent geographical circumstances in the
present case and to arrive at an equitable result, international courts and tribunals may
have recourse to the bisector memethadd, whi
in certain circumstances where “®Thsisdi st ar

the case in the present instance.

Thus, the International Court of Justice recognized iNibaraguav. Hondurascase

that At he equi di autormatiocally hawegtiohtpader atherenrsethado t

of delimitation and, in particular circumstances, there may be factors which make the
application of the equi*din she Bangtadeshimdia h od i

casethe Arbitral Tribunal clearly recatl the same principle in the following terms:

fiSince articles 74 and 83 of the Convention do not provide for a particular
method of delimitation, the appropriate delimitation methadthe States

concerned cannot agiees left to be determined through theechanisms for

the peaceful settlement of disputes. In addressing this question, international
courts and tribunals are guided by a paramount objective, namely, that the
method chosen be designed so as to lead to an equitable result and that, at the
endd the process, an e*Huitable result b

Jurisprudence has long shown the reasons as to why delimitation can be carried out
according to different equidistance methods, and in particular by applying the bisector

method. Justification fathis method is twdold.

401 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean)Gagment).C.J.
Reports 200,/p. 746, para. 287.

402 |pid., p. 741, para. 272.
403 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and,lAdiard of 7 July 2014para.

239.
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6.4  First, it enables an equitable result to be attained. Thus, i@ tlfeof Mainecase, the

Chamber considered that:

Aft]he practical met hod to be applied
respect for the geographical situatiof the coasts between which the
delimitation is to be effected, and at the same time suitable for producing a
result satisfying the repeatedly mentioned critefibat is to say, division of

the areas of overlap into equal pafts]the division ofdip ut ed “Ar eas 0.

6.5  Similarly, in theCase concerning the Delimitation of the Maritime Boundary between
Guinea and Guine®issay the Tribwal refrained from simply considering the
position of the two Partieand placed the delimitation of the maritime boundary
bet ween them in a broader regional perspe
account of the entire configuration of the [wést r i ¢ a n ] coasto and
result i n a del iitself to &quitablen integritiorc ih theidxistingd s
delimitations in the wesAfrican region and in future delimitations which might
reasonably be envisaged on the basis of the principles of equity and most probable

hypot [translaisndrovided by the Rejry].4%

6.6  Furthermore it allows any disproportionate effect of coastal irregularities on the line
to be avoided. Thus, in th€unisiav. Libya case, the Court applied the bisector
method owing to the presence of the Kerkennah Islands to which thevisiet to

attribute a partial effect:

ATaking into account the posittiden of 1
elevations around them, the Court considers that it should go so far as to
attribute to -efhifeecltsd amfd s a ahs ibabigm bthe r kin
delimitation line, seawards of the parallel of the most westerly point of the

Gulf of Gabes, is to be parallel to a line drawn from that point bisecting the

angle between the line of the Tunisian coast (42°) and the line along the
seaward cast of the Kerkennah Islands (62°), that is to say at an angle of 52°

to the Meridiano.

404 Delimitation of the Maritime Boundary in the Gulf of Maine Ardadgment, I1.C.J. Reports 198dp. 332
333, para. 212.

405 Case concerning the Daiitation of the Maritime Boundary between Guinea and GuBisaay Judgment
of 14 February 1985RIAA,vol. XIX, p. 189, para. 109.

406 Continental Shelf (Tunisia/Libyan Arab Jamahiriyaydgment, 1.C.JReports 1982p. 89, para. 129.
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6.7  Similarly, in theGulf of Mainecase, the base points were situated on small rocks,
low-tide elevations, isletsn somecasedocated at a considerable distancenfrthe
coast. Since the equidistance method did not allow the area of the Gulf to be divided

equitably and fairly, the Chamber resorted to the bisector method.

6.8  Selecting the bisector as the delimitation method is therefore not based on subjective
factars, nor on a subjective idea of equity. On the contrary, it is dictated by the coastal

geography. As the International Court of Justice stressdtcaraguav. Honduras

AThe justification for the applicatio
delimitation lies in the configuration of and relationship between the relevant
coastal fronts and the**maritime areas

Hence, again according to the Court:

ARat her, the key el ements are the geoc
the geomorphlogical features of the area where the endpoint of the land
boundary s | ocatedo.

6.9 This is precisely what Ghana is failing to do, in advocating the application of the
equidistance method, determined according to base points which, in this instance, do

not take the geographical configuration o

407 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicavagua
Honduras) Judgment, 1.C.JReports 2007p. 746, para. 287

408 |pid., p. 748, para. 292.
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B. The location of the base points argues in favour of application of the bisector
method

6.10 In the present case, the Parties have identified different base poimstdbtishing
the provisional equidistance line up to 200 nautical ffifed.). All of these base

points are problematic on several cout}.

1. The base points selected by the Parties

6.11 In its Memorial, Ghana sets out the nine base points from whe&kquidistance line

up to 200 nautical miles claimed by Ghana would be establiéhed:

Cote dolvoire Ghanaian base points
D Latitude Longitude D Latitude Longitude
(dms) (dms) (dms) (dms)

ClL| 5A 056 3A 0620 GH1| 5A 0SN6| 3A 066
C2| 5A 056 3A 08d GH2| 5A 056| 3A 066
C3| 5A 056 3A 0906 GH3| 5A 0506| 3A 066
Cl4a| 5A 066 3A 1006 GH4| 5A 0406| 3A 046

GH5| 5A 0406| 3A 036

6.12 Howeverthese base points are incorrect in fact and inappropriate in law.

6.13 In its Memorial, Ghana states that it used the Caris Lots software to determine the
base points to be used for establishing its provisional equidistan¢é!lidatis Lots
software is a geographical information software package specifically intended for

409 MG, vol. |, paragraph 5.87.
“0MG, Figure 5.8, page 147.
#“1MG, vol. |, paragraph 5.87.
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delimiting maritime boundaries and for delineating the continental shelf beyond 200
nautical milesFor delimiting a maritime boundary, once the coastlines ofStetes
concerned have been integrated into the software, Caris Lots then automatically
identifies, on the basis of the data and in particular the coastline whégtarty has

input, the base points from which a provisional equidistance line is drawment
proceeds to calculate this line. Hence, when incorrect data are input into the Caris
Lots software, as they were by Ghana in this inst4tfcéhe base points and

calculation of equidistance used by Caris Lots are likewise erroneous.

6.14 The coastlingaken by Ghana in order to determine the base points to be used for
establishing the provisional equidistance line is that shown on British Admiralty chart
n°1383 on a scale of 1:3BM0, drawn up on the basis of ancient topographical
surveys dating fromdiween 1837 and 1846. This chart has thefbla disadvantage
of, on the one hand, lacking precision owing to its small scale and, on the other, of
being obsolete owing to the age of the readings on the basis of which it was drawn
up3 Hence, the Caris Ite software can allow the appropriate base points to be
identified only on the basis of this chart.

6.15 In order to overcome these technical difficulties and ensure that the base points are
accurate and able to reflect the coastal geography of the Siates,e dla$ voi r e
published new, highly accurate, charts prepared on the basis of topographical surveys
of the entire C'te dolvoire c orasslttionat t he
satellite images. After inputting this coastline into the Caris lpstsgram, Cote
dolvoire identified *%nedessdryafbr establishingethe b as e
provisional equidistance line. They gpitted according tdhe geodetic reference
system of C!'te doélvoire (WGSS84, | TRF 1996

412 Seeinfra, para. 7.23.
413 Seeinfra, paras 7.14.15.
“4The coordinates of the base points i d'ewhatsécénd.ed by C?t

136



6.16 These base pois are:

Citte dobélvoire Ghanaian base points

D Latitude Longitude D Latitude Longitude

(dms) (dms) (dms) (dms)
CllsA 56 13A 60 GllsA 56 {3A 66 1
C215A 56 1 3A 606 G2 15A 56 ] 3A0@BG 24
C3lsA 76 (3A 166 G315A 56 | 3A 56 3
G4 1s5A 56 (3A 46 5
G5 15A 56 (3A 46 1
G615 A 46 {3A 16 4
G7 | 4A 440] ,;: =45 3

N
6.17 Even aftercor recti on of Ghanads errors, it woi

used by C*te doélvoire are not adequate to

2. The base points selected are problematic on several counts

a. Thebasepointsare locatedon a strip of land

6.18 Ctte dbOo

are located on a strip of land resulting from agreements concluded between France

All the base points located in Ghahwh et her chosen by
and England at the end of the™&entury and at the beginning dfet 20" century;
this strip of land constitutes an excrescence of Ghanaian territory at theeasté¢m
Ctte
western part of the strip of land, at its narrowest part. This stistitutes an

end of d B° Thesd poiaté are in particulart sduatgd. on the

historical irregularity of which the geographical consequences could be exploited only

to the detriment of one or other of the Parties.

415 Supra paras 1.24..30.
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b. Thebasepointsselectedare locatedon a tiny portion of the Ivorian-Ghanaiancoasts
6.19 As concens the nine points selected by Ghana,

- they are | ocated on a 13.4 km portion
point (point Cl4) and the most easterly Ghanaian point (point GH5), as shown
in Sketch map 6.1below. Four points are located onthe Cdté | voi r e c o0 a
(CI1 to Cl4), the most westerly (Cl4) being located 7.5 km from the endpoint
of the land boundary (boundary post 55). Five points are located on the
Ghanaian coast (GH1 to GH5) up to a distance of 5.9 km from boundary post
55;

- four of thenine points selected by Ghahdocated on a 67@netre portioni
definethe line up to a distance of 71 nautical miles, that is, points CI1, GH1,
GH2 and GHS3. The five othedefinethe line up to 200 nautical miles. It is
thus a porti on -Ghdnaiah boasts Of ldsethan 700 meatresr e
which defines more than one third of the maritime boundary, up to a distance

from the coast within which the oil resources identifiedsineted.

138



T ! ! ! o ! ! T e
7°0 6°0 50 4°0 \ 3°0 2°0 1°0 0 ‘~J_:l‘og
R, \
oL A . \
v Cote d’Ivoire 3 Ghana
A Accra
g s Abidjan 2
Iibér J §
Lo { i
BN § Zone agrandie
) ci-dessous
{
3
-4°N
—3°N
—2°N
Ligne d'équidistance provisoire calculée par
le Ghana - Projection de M -
Limite du plateau continental revendiqué par / Systén':’fgéggé;qu:mefs N
- 1°N la Céte d'lvoire
Limite du plateau continental revendiqué par I o 30 80 20 120
le Ghana " -
Milles marins
Mer territoriale
0 50 100 150 200
Zone économique exclusive L s L s 4
Kilométres
—0°
T = T ——
3100 ‘; S —--— 350 N
| - A
1]
o . \
Cote d’Ivoire 1
CC|4 \
CI3 H
Cl2 1 Ghana
2 \
- O 4 GH1-3
_________ >
L sosn T TTmeeal 6 GH4
__________ 0m o a5
734 /(/n ______________
~~~~~~ >
[~ Borne55
° Point de base ivoirien identifié par le Projection de Mercator
Ghana Systéme géodésique: WGS 84
@ Point de base ghanéen identifié par le 0 0.75 1.5 2.25 3
Ghana Milles marins
-5°0'N Ligne d'équidistance provisoire 5 g % g a
calculée par le Ghana € L T T )
Kllometres
Ce croquis a été établi a seule fin d'illustration

Sketch map 6.1: Base points selected by Ghana

139



620 As concerns the ten poi ndefmethe edquidistanceline by C1?
up to 200 nautical mil es, points Cl1l and

and points G1 t&6 on the Ghanaian coast. Thus,

- the latter are situated on a portion of the coast of less than 9 km. Only two points
are |l ocated on the Cote doélvoire coast
point (C2) being located only 176 metres away from boungasy 55. The other
six points are located on the Ghanaian coast, 8.5 km away from boundary post
55, the most easterly of these points being point G6, as sho@kelich map
6.2below;

- the seven point¢C1 and C2 and G1 to G5) which defitiee line up to 132
nautical miles are located on a coastal portion of only 4 km; this represents more
than twethirds of the continental shelf, and includes all the oil blocks claimed

by the two Parties.
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6.21 Thus, none of the coastal portions on which the base points selected by the Parties are
located and whichdefine the line up to 200 nautical miles reflects the true

geographical situation of the Partiesd co

6.22 Delimitation of a maritimeboundary founded on the basis of the aforementioned
points would thus take account of a portion of less than one percent of the entire
coasts of the two Parties. More importantly, the portions of coast in question (8.7 km
accordingtacC* t e d o6 | v oi aceordagita>hatha} aredperteatty straight and
hence reflect neither the concavity of tF

Ghanaian coast, in particular the influence exerted by Cape Three Points.

6.23 In the Case conperning the delimitation of the maritime boundary between Guinea
and GuineaBissay the Arbitral Tribunal acknowledged that the concavity of the
coasts of one of the States is a geographic circumstance necessitating a departure from
the equidisance methoée nd fAa met hod which does not he
equi di s t*&[maostatioh pravided by the RegisjryThe method used by the
Tribunal was the bisector methdtfirst drew a straight line from Point Almadies (in
Senegal) to Cape Shillingi n Si erra Leone) in order to
of the coast of fAthe whole of West Afric
gener al dir ec* and elimipate the bffects ofotlee Sdistdrtion arising
from the concavity of th&hanaian coast. The Tribunal then drew a perpendicular
the bisector of a 180° angiefrom this straight front and adopted it as the coastal

front.

624 I't thus appears that the base points ider
the basis of Wwich the equidistance line would be drawn do not reflect the coastal
geography, in that they are situated on a very straight portion of the coastline, near the
endpoint of the land boundary and, further, disregard thefdldoconvexity and
concavityof Cbe doél voire and Ghana. I n this par
argues in favour of the application of the bisector method. As the International Court
of Justice noted,

416 Case concerning the delimitatiorf the maritime boundary between Guinea and GuiB&sau, Arbitral
award, 14 February 198RIAA,vol. XIX, p. 189, para. 109

417 bid., pp. 189190, paras 108L10.
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A[t] he equidi stance method approxi mat e
relevant coasts by taking account of the relationships between designated pairs

of base points. The bisector method comparably seeks to approximate the
relevant coastal relationships, but does so on the basis of the-geagy@phy

of a coastline as reprasted by a line drawn between two points on the
coa‘st o.

C. Thebasepointsselectedy the Partiesare locatedon an unstablecoastline

6.25 An additional difficulty associated with the use of the base points identified by the
Caris Lots software is due to the fact that the points used for establishing the bisector,
and chosen both by Ctte doélvoire and Gha
Town in the extreme soud a s t of t he C!t eSkettlbinap®Br e t e

below shows.

6.26 Li ke al l the | agoon coasts marking the (
Assinie and New Town is subject to a high degree of instability, owintheo
combined action of powerful surges and the oblique nature of the coast relative to
these surges, which cause lateral longshore “dtifAs set out in Chapter | of the
present Counteklemorial?®®t he C!'te do6lvoire coast, and
between Assinie and boundary post 55, is subject to recurrent instability depending on
the portion of coast concerned.

6.27 The instability of the coastline presents serious risks to the reliability of a maritime
boundaryestablished according tease pointsvhich arelocated on these shifting
coasts and which, hence, are also variable. The base points identified both by Coéte
dél voire and by Ghana for establishing th
9 and 13.4 km portions, respectively, either siithe endpoint of the land boundary.

418 Case concerning territorial and maritime dispute between Nicaragua and Honduras in titdbeé2ar Sea
(Nicaraguav. Honduras) Judgment|.C.J. Reports 2007p. 747, para. 289.

419 Supra paras 1.241.23 and Sketch map 1.7.
420 Supra paras 1.241.28.
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6.28 The slightest shift in the position of the base points owing to the instability of the
coast has a direct and serious effect on the course of the line, as jurisprudence has
acknowledged. In thélicaraguav. Hondurascase, two of the points enabling a
provisional equidistance line to be established were located on the banks of the Coco
River, which are highly unstable owing to erosion. The Court specifically noted the

influence of the location of base points on an unstable coastline:

ATaki ng itrAttide 1% of JBIOLOS and given the geographical
configuration described above, the pair of base points to be identified on either
bank of the River Coco at the tip of the Cape would assume a considerable
dominance in constructing an equidistance ling@eemlly as it travels out

from the coastGiven the close proximity of these base points to each other,
any variation or error in situating them would become disproportionately
magnified in the resulting equidistance lifehe Parties agree, moreover,ttha

the sediment carried to and deposited at sea by the River Coco have caused its
delta, as well as the coastline to the north and south of the Cape, to exhibit a
very active morphalynamism.Thus continued accretion at the Cape might
render any equidistarmcline so constructed today arbitrary and unreasonable

in the near futuré 4

629 As early as 1992, the Ctte dolvoire Tech
dataon the delimitation of the maritime boundary took note of the influence of the

instabhlity of coastlines on the delimitation of the maritime boundary:

f{tlhe median line had been unstable over time since the coastline used as a
reference was subject to change as a result of etf$fon

6.30 During their negot i aseveralocasiont ferird Ghdadathab i r e
Alittoral erosion[ € kignificantly alters the geometry of the coasth t i M%< i .
2014, Citte dbélvoire expounded at I ength o
of the mariti me boun ddGhyna, Weinguhermhmeddrigt e d o6 |

421 Case concerning territorial and maritime dispute between Nicaragua and Honduras in the Caribdan
(Nicaraguav. Honduras), didgment, 1.C.JReports 200,/p. 742, para. 277; italics added.

422 Minutes of the meetings of th&echnical Committee responsible for gathering and updating data on
delimitation of the maritime boundary between Ghana and €aiel vy b6iamndel8 March 1992, CMCI, vol.
I, Annex 14.

22Communication of tSemndacketingoftH®y tve i d@hhma @GinttCgmmission on
delimitation of the maritime boundatyet ween C!te do6él voire &Mdl, va@Hhlana, 23
Annex 30.
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of t he C ~@Ghana Jdbiltl Gommissien on delimitation of the maritime

boundary between Ctte délvoire and Ghana,

AFol |l owing the presentation on the ec
method by the Ghrian side, the Ivorian side made the following comments:

1. As regards the base points, the 1lvo
coastal belts subjected to marine erosion of about 3m per year in some places,
which makes the baseline unstableloret c o as®'al bel t so.

631 Howbeit, Ghana acceptedrmhé&fIfaetosion haj

6.32 These circumstancésthe fact that the base points applicable to the delimitation of

6.33

t he C1!t eGhadalah booridaryeshould be situated on a tiny portion of the
States6 coasts which does not reflect th
they are unstablé justify the use of an alternative method to that of equidistance. In

this particular case, the appropriate method for delimiting the boundary between Cote

doél voire and Ghana is the bisectorly met hooct
on the basis of two portions taking account of two points located at the boundary

bet ween Liberia and Clte doélvoire and th
avoids arriving at an arbitrary and unreliable result, as acknowledged by the Court in

Nicaraguav. Honduras

Aone of the ©practical advantages of
deviation in the exact position of endpoints, which are at a reasonable distance
from the shared point, will have only a relatively minor influence on the
courseofi e entire cdé&stal front | ineo.

The geographical circumstances of the delimitation of the maritime boundary between
Ctte doélvoire and Ghana are similar t o
Honduras: an equidistance line would be establisheétdeobasis of a small number of

base points, which are extremely close to each other and situated on an unstable

portion of the coastline.

424 Minutes of thetenthme et i ng of tidacat dodotl v&€omeni ssi-Ghana on t he
maritime boundary delimitation, 287 May 2014, p. 4, CMClol. lll, Annex 48.

423 |bid.

426 Case concerning territorial and maritingispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaraguav. Honduras) Judgment, I.C.JReports 2007p. 748, para. 294.
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6.34 Having accepted that the most appropriate method in this particular case is the
bisector method, the bisectorwhh i s t o c¢const i-Ghanalountdanye C11 t

then has to be determined.

l' 1. The bisector claimed by Ctte dol:
A. The course of the bisector cl ai med

6.35 Pursuant to the international jurisprudence presented ath@/Btst stage in applying
the bisector method consists in represent

fronts.
6.36 In Nicaraguav. Hondurasthe Court stated th&t’

Alf it is to oO6be faithf ulContinenaltSied act u
(Libyan Arab Jamahiriya/Malta), Judgment, 1.C.J. Reports 198515, para.

57), the method of delimitation should seek a solution by reference first to the

St ates6 Or el Maritane DelinitatiarsandsTerritgrial @@estions

between Qatr and Bahrain (Qatarv. Bahrain), Judgment, I.C.J. Reports

2001, p. 94, para. 178; see aldmnd and Maritime Boundary between
Cameroon and Nigeria (Cameroorv. Nigeria: Equatorial Guinea
intervening), 1.C.J. Reports 200p. 442, para. 9)) Identifying the relevant

coastal geography calls for the exercise of judgment in assessing the actual
coastal geography. The equidistance method approximates the relationship
bet ween two partiesd relevant coast s
between designalepairs of base points. The bisector method comparably
seeks to approximate the relevant coastal relationships, but does so on the
basis of the macrgeography of a coastline as represented by a line drawn
between two points on the coast. Thus, where thector method is to be
applied, care must be taken tHMNotaevoi d
Sea Continental Shelf, Judgment, I.C.J. Reports, 1969 . 49 *® par a. 9]

6.37 Far from refashioning natur e, t hsethebi sect
coastal geography more faithfully insofar as it takes account of all the relevant
coastlines of the two Parties and cancels out the concavity/convexity between them.

427 |bid., p. 747, para. 289.
428 | pid.
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6.38 It is enlightening to analyse the cases in which the bisector method hasskdeioru
identifying the coastal fronts used for establishing the bisector. There are two possible

ways.

6.39 In Nicaraguav. Honduras,the Court drew two straight lines to show the general

direction of the respective coasts alone of the Paitidsen céculated the bisector of

the angle formed by these two lines, as showskigtch map 6.4below*?°
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i Ce croquis, sur lequel la cdte et les formations

maritimes sont représentées sous une forme
simplifiée, a été établi a seule fin d'illustration. I
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Croquis 6.4 Nicaragua c. Honduras, croquis n° 3, établissement de
la ligne bissectrice

Sketch map 6.4:Nicaragua v. Honduras, Sketch map no. 3 establishing the

bisector

6.40 The same approach was used inGudf of Mainecase

429 Sourcedbid., p. 750, Sketch map°3.

148



6.41 Another method for identifying the relevant coastlines was used irGtheeav.
GuineaBissau case. The Arbitral Tribunal adopted a selgional approach by
drawing a single line perpendicular to the general direction of the West African
coastline betweeRoint Almadies in Senegal and Cape Shilling in Sierra Leone; it

then drew the perpendicular to that line, as showsketch map6.5below.
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6.42 In the present case, all the caast both States should be used for drawing the bisector,

as shown inSketch map 6.6below. hi s i s the only way
actual geogr &wfithe Paaties. si t uati ono
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Sketch map 6. 6:
the bisector

6.43 This choice is relevant on several counts.

6.44 Firstt the |l ength of the coastlines of

for the Clte doélvoire coastline e@ence 539
between the lengths of these two coastlines is 24 km and is even less when the

coastlines are represented by a straight line showing their gefiszation As

Sketch map 6.6above shows, it is then only 7 km.

Simplified musegforesablishingt i on

6.45

Next the two straight lines drawin this way follow the course of the coastline of the
Gul f of Guinea on which Ctt &hesimplifiedoi r e

representation of all the coasts of the Parties, from boundary post to boundary post,

430 |pid., p. 747, para. 289.
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respectively, results in two straigiiies being drawn, both of which follow a general
eastnorth-easterly course, and hence the same dreets those of the suiegion n

which Ctte dbélvoire and Ghana are | ocated

6.46 Lastly, the simplified representation of all the coastal fronts oPtugies enables the
dual concavity/ convexity of the Ctte dolyv
almost perfectly.As Sketch map 6.7below shows, the line drawn between the
respective boundary posts of the Parties erases the concavltg Gbted 61 voi r e
coastover an area of approximately 13,650 km? and the convexity of the Ghanaian
coastline over an area of approximately 15,850 km2. Since these areas are very
similar, thecourseof these lines enables the impact of the dual concavity/convexity of
the Partiesd coastlines to be reduced to
procedure recommended by the CourNinaraguav. Honduras that is, totakefi t h e

macrogeography b a ¢ d*has & basisn e 0
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Sketch map 6.7: The effect of the simplified
used to establish the bisector

647 Once the Statesd coastlines to be used h

drawing of two straight lines, the azimuth of the bisector of the angle formed by these

431 bid.
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two segments then has to be determined. A simple arithmetical calculation is all that

is needed to determine the bisector Si nc
angle of 80.5° and the Ghanaian coastline at 76.5°, the azimuth of the bisector is
168.7°. Finally, this 168.7° azimuth bisector is transposed to boundary post 55, of
which it is the starting point. The coordinates of boundary post 55%Zare:
O5A 056 28.466 N latitude north, O03A 066
6.48 Sketchmap68 hows the 168.7A azimuth |ine, whi
has to be the maritime bodary between itself and Ghana.
| | | | v | | | { |
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Sketch map 6.8: The azimuth 168.7° bisector

432 Thecoordinates refer to the WGS84 system.
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B. The bisector claimed by Ctte doélvoire
neighbouring States

6.49 The States situated on the section of the Gulf of Guinea in the gemstabrth
easterly direction (between Cape Palmas in Liberia and the mouth of the Nun River in
Nigeria), t hat i s, Ctte doélvoire, Ghana,

maritime boundaries by way of agreement.

650 Ctt e dol voire afirstl of Gksa rcauntriasr te haveh eonducted
negotiations in the true sense in order to delimit their common maritime boundary and
to have submitted a case to an international tribunal owing to the failure of these
negotiations. The IvoriaGhanaian maritimm boundary will thus be the first to be
delimited in this region. The drawing of this boundary and the methods relating to it
will be sure to have an influence on the methods used by neighbouring States to
delimit their maritime boundaries. The presenirdeghtion should, as far as possible,

not interfere with their interests.

6.51 The International Court of Justice and arbitral tribunals, being fully aware of the
influence which their decisions might have on neighbouring States, takegobal
interess into account when delimiting maritime boundarig$. (The respect of sub
regi onal interests was also central t o 1
Ghana concerning the delimitation of their common maritime boundayy The
bisector claimed b * t e dél voire is unlikely to cre

prejudicial to the interests of neighbouring States in the Gulf of Gulea (

1. Consideration of suegional interests by jurisprudence

6.52 Within the context of delimitation of earitime boundary, judicial bodies take the
existence and respect of the rights and interests of neighbouring States into

consideration when delimiting a maritime boundary between two States.

6.53 Thus, the jurisprudence of the International Court of destiike that of arbitral
tribunals, adopts a macgeographical view of disputes and takes account of
recognized rights as well as potential rights of neighbouring States in the same area.
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To that end, judges and ar bffetts, actualrors t ak ¢
prospective, of any other continental shelf delimitations between adjacent States in the

same r*®giono.

6.54 In this particular case, the delimitation of the maritime boundary between Cote
doél voire and Ghana wghts bf thinddStatesesimae the Gutf of u p o r
Guinea is open to the -GBhamiammaritimeboundaryist he C
not likely to prejudice directly Liberia, Togo or Benin or the other Gulf of Guinea
States.

6.55 Nevertheless, delimiting this bousry in the manner advocated by this Chamber
would be liable to create a swubgional precedent. In that respect, this precedent
should not be such as to harm the interests of neighbouring States when they
undertake the delimitation of their own maritimeubdaries, by way of agreement or

through a court.

2.Considerationofsub e gi onal i nterests by Clte dolvo
negotiations
656 I nitially, the negotiations between C!lte

desire to respeche interests of third States in the selgion.

6.57 During thefirst five meetings of the Coté 6 | vGhana &oint Commission, Ghana
agreed to take account of stémional interests. Their representativenselfrecalled
atthe first meeting of the Joi@ommissionheld on 16 and 17 July 2008:

A Fi n a lishty drawlyoumattention to Figure 4 which shows ¢berseof
mari ti me boundaries in the Gulf, of G
which may serve as a guider our celiberation s*¥

6.58 Some months later, on 25 and 26 February 2009, a meeting was held between Ghana,
Ctte doélvoire, Benin, Togo and Nigeria, U

43 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Republic of
Germany/NetherlandsJudgment, 1.C.J. Reports 1969 54, para. 101.

434 Opening speech of Ghana at the first meeting efiWiorianGhanaian Joint Commission on the delimitation
of the maritime boundary, 167 July 2008CMCI, vol. Ill, Annex 2.
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of West African States (EOWAS), concerning thesubmissionof their respective

requests forhe extension of the outer limits of the continental shelf, which was to

take place before the summer of 26809During that meeting, the States reaffirmed

that they should continue their negotiati@mt hei r common mari ti me
a spirit of coope a t %During the fifth meeting of the Joint Commission, Cote

doéol voire sent a communication to Ghana |
method would have an unfavourable result for the other Gulf States, in particular

Togo and Benin:

A(i) Tul ave anatrophied maritime space with double symmetrical
bevelwhosepoint at €a would be located on a line cledgiow 100 nautical
miles; thus thisoastal ate would be deprived ofteue legalcontinental shelf
whereasin spite of its narrow coastdjacentto the Ghanaan coass to the
West ando theBenin coaststo theEast, this country hasldtoral openingto

the high sea;

(i) Benin would have anarrowedlegal continental shelf, ending in double
dissymmetrich bevel on a linein the vicinity of the 200 nautical mik
without a truedirect access to the high sea;

(iif) Ghana and Nigeria, wbh have neither adjacenbasts nor coasts which
face each othemwould sharemaritimeboundaries on thedstern andVegern
edgef their extended continental shelyesspectivelg *’

And, in conclusion:

fithus, thedelimitation of the maritime dundaries between the five asial

States of th&ulf of Guinea based on the application of equidistavaeld be
tothesol e advantage of Ghana and to the
Benin and Nigeria; consequently, the Ivorian Party declaresiétkeod of the
equidistancesuggestedby Ghanamisfit, inappropriate andhon equitable
(inequitablgo 438

6.59 It was onlyat the final negotiation meeting, that is, some months before the present
proceedings were initiated, that Ghana opportunely altered its position on the issue

435 Supra para. 4.114

436 Minutes of the meeting of experts of certain Member States of tf@WELS on the outer limits of the
continental shelf, Accra, 286 February 2009, CMCI, vol. Ill, Annex 31.

¥TCommunication of the Cote dolvoire party in respon
Ghanaian party, 31 May 2010, page 8, CMCI, vol. 1ll, Annex 38.
438 pjd., p. 10.
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and fobj ected t o references t o Togo an

presen’®ationo.

3. Theb sector cl aimed by Clte doélvoire is unli

prejudicial to the interests of neighbouring States in the Gulf of Guinea

660 Ctte doélvoire invites this Chamber to ke
Statesit he process of delimiting the maritin
Ghana.

6.61 Thespeci fic geographical features of these

and Ghana, i.e., the concavity of their coastlines and instability of theesshiine
effect of a strict application of the equidistance method would be to cut off their

access to maritime areas in a highly significant manner.

6.62 Driven by this desire to reach an equitable result, the States in the region, having
already initiatd the delimitation of their maritime boundaries, opted for a different

method to that of equidistance. For example:

- Senegal and the Gambia delimited their common maritime boundary according
to the parallels of latitude methétp

- GuineaBissau and Senagjopted for the bisector methaahd delimited their

common maritime boundary according to a 240° azimutHfihe.

6.63 Similarly, the Arbitral Tribunal dealing with the delimitation of the maritime
boundary between Guinea and Guuissau opted for the hastor method, as

Sketch map 6.5of the present Countdlemorial shows*?

43 Minutes of thetenthme et i ng of t-GhanaGdinCanmidsioh ferelimitagion of the maritime
boundary bet ween Gh a2nay a0d4] p. &CMCElevol. dIpANNex48r e, 2 6

440 A 0. Ad e d e ,-Seriedah RepoB aNomibera4 oin J.I. Charney and L.M. Alexander (eds.),
International Maritime Boundarie4,993; p. 850, CMCI, vol. VI, Annex 181.

4LA O. Ad e eBissauSén€gali Repoat Number#oin J.I. Charney and L.M. Alexander (eds.),
International Maritime Boundaries1993 p. 868, CMCI, vol. VI, Annex 180.
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6.64 When the equidistance method was adopted for the delimitation of the maritime
boundaries of certain States in the region, the explanation for the use of this method is
eitherthat hei r coasts were opposite and not a
and Ghan&?® or that the geographical circumstances of the States were very different

from those of Ct4%e doélvoire and Ghana.

6.65 As concerns the States whose boundaries fiavéo be delimited including Togo
and Benin in particuldr they argue in favour of the application of an alternative
delimitation method to equidistance, which would be highly unfair.

6.66 Togo and Benin clainthe use ofthe meridian methodor delimiting their common
mariti me boundary. Togo adopted a decree
of the maritime boundaries of the Togolese Republic with the Republic of Benin to
the east and the Republic of Ghana to the west by the meridians of thatyoposts
|l ocated on the baseline of t He[trahstationi t or i &
provided by the Registry]The negotiations concerning the maritime boundary
between Benin and Togo were held under the aegis of the -Begm Joint
Commissim on boundary delimitation, which was established in 1977 and has met on
thirteen occasions. During these negotiations, the two States are believed to have
envisaged using the meridian method for delimiting their maritime boundary,

although no agreementshbeen signed as y&f.

6.67 The preliminary informationindicative of the outer limits of the continental shelf of

Benin filed with the Commission on the Limits of the Continental Shelf on 12 May

442 Supra para. 6.41.

43D.A. Colson 1 Equat o%ab foime dd Principa. Report NumbeB 4in J.I. Charney and R.W.

Smith (eds.),International Maritime Boundaries2002, p. 2648, CMCI, vol. VI, Annex 1817.A. Cdson,
AEquat or iNméria. Reportnré4 oin J.I. Charney and R.W. Smith (edslijternational Maritime
Boundaries 2002, page 2658, CMCI , v o-%aoTonmé and incipee Repdtt®°3; T.
4-1 1 in J.I. Charney et R.W. Smithds.), International Maritime Boundarie2005,p. 3684, CMCI, volVI,

Annex 184.

444 Land and Maritime Boundary between Cameroon and Nigeria (Camerobligeria: Equatorial Guinea
intervening), Judgment, 1.C.J. Reports 2002ge 303.

445 Ecofin agencyle Togo protege ses frontieres maritimédsAugust 2011, CMCI, vol. V, Annex 118.

446 Agence béninoise de Gestion Intégrée des Espaces Frontatimmtigres maritimesundated, CMCI, vol.
VI, Annex 185.
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2009 reflect the common position adopted by Togo and Baminthe application of
the meridian methdd’ (seeSketch map 6.%elow).

6.68 Similarly, Benin refuses to use the equidistance method to delimit its maritime
boundary with Nigeria. On 4 August 2006, a treaty was signed between Benin and
Nigeria, at Abuja inNigeria, concerning delimitation of the maritime boundary
between these two States. This treaty provides for a maritime boundary drawn
according to the equidistance method, as reported by Benin ipréteninary
informationindicativeof t he out er i mits of Beninds c
that State to the CLCS, which shows that the boundary with Nigeria corresponds to
the adjusted equidistance method. Nevertheless, in December 2011, the Beninese
politicians refused to authorizetra f i cati on of this treaty,
They considered that the use of the equi
interest s, in particular as concerns the
200 naut dtanslation proeided by the Registryln December 2011, a
joint BenineseNigerian boundary commission was established which met in mid
January 2014; however, it is not known whethersihigiectof the maritime boundary

between the two States was broached.

447 preliminary informationindicative 6t he outer | imits of Beninds continel
p. 30, CMCI, vol.VI, Annex 176.

448 Agence béninoise de Gestion Intégrée des Espaces Fronfatmrsere béninenigériane undated, CMCI,
vol. VI, Annex 186.
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6.69Contrary to

the equidistance met hod, t

does not establish any harmful precedentSkstch map 6.10below shows, if Togo
and Benin wshed to follow the line of the precedent set by the Chamber by using the

bisector method, it would be respectful of their rights and interests insofar as both

would benefit from an appropriate maritime area.
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Sketch map 6.10: Application of the bisectomethod to the subregion
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Conclusion

670 For the reasons set out above, Ctte dol\
IvorianrGhanaian maritime boundary in the territorial sea, the exclusive economic
zone and the continental shelf up to 200 icalimiles according to a 168.7° azimuth

line from boundary post 55.

6.71 This 168.7° azimuth line would indeed allow an equitable result to be attained. The
result is equitable insofar as it reflects the geography of the coastlines of the two
Statesand ai rl'y divides the mariti me spaces b
Atl antic Ocean. Ct'te dolvoiremiaodGhaha t hus
62,000 nm2.

6.72 The bisector also enables the interests of States neighbouring the Parties to b
respected, by avoiding the establishment of a precedent which would be prejudicial to
their interests and by eliminating any unfairness resulting from the equidistance
method.
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CHAPTER 7

APPLICATION OF THE EQUIDISTANCE/RELEVANT CIRCUMSTANCE
METHOD
7.1 If the present Chamber were to consider the bisector method inapplicable to this
particul ar case, it mi ght arrive at an
maritime areas accordin to the equidistance/relevant circumstance method.
According to weHestablished jurisprudence, this method consists in drawing, first, a
provisional equidistance line, which then has to be adjusted in a second stage, if
necessary, depending on the retgvercumstances, before, finally, ensuring that the
result attained does not engender a marked disproportion between the lengths of the

relevant coastlines and maritime areas attributed to each of the Prties.

7.2  During the ninth meeting of negotiat®n Ctte doéol voire had,
compromise, explicitly envisaged the application of the equidistance method as an
alternative to the bisector metht.Nevertheless, it had insisted on the inequitable
nature of equidistancstricto senspand had emphasised the indissociable nature of
the two elements on which this jurisprudential method is based: equidistadce
relevant circumstance®! During the tenth and final meeting, Ghana refused to
discuss these circumstanéeéthus demonstratinthat, far from applying the method
in three stages, it wished to stop at the first stage without any concern about arriving

at an equitable solution.

449 Maritime Dispute (Perw. Chile), Judgment, I.C.J. Reports 20p4ge 35para.180. See alsaMaritime
Delimitation in the Black Sea (Romania Ukraine), Judgment, I.C.JReports 2009pp. 101-103, paras 115
122; Territorial and Maritime Dispute (Nicaragua. Colombia),Judgment, 1.C.JReports 2012pp. 695696,
paras 19a193; Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myandoagment,
ITLOS Reports 201paragraph 240.

“presentation of C!te aidth vegotiationderting betsvéen Glama anduCdte ng t h
délvoire on the maritime boundary,-24Amh2014uCGMCInvgl. r e mar k
I, Annex 46.

451 bid.

A Tl he thraegpepro@ax hstagemariti me del i mitatioloth[ é] wol
countries since there are no relevant <circumstances?o.
GhanaC't e do6l voire Meeting (Sdaaso MifutesiofthellMerting X the@dte 62 A) ) .
d 6 | vGhana &int Commissiona@he | i mi t ati on of the maritime boundary
26-27 May 2014CMCI, vol. lll, Annex 48.
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7.3

7.4

7.5

7.6

7.7

In the present case, the application of the tHstage method should, in the opinion of

Ctt e ¢ tehdvtma line which is identical to that resulting from the use of the

bi sector method, since the same geographi
to propose the bisector method substantiate the adjustment of the provisional
equidistance linetl i s thus only as a subsidiary me

forward in the present chapter.

l. Establishment of the provisional equidistance line

The provisional equidistance line (B.) is established on the basis of base points

identifiedon normal baselines (A.).

A. Determination of the base points

The first stage in determining base points is to establish the baseline by virtue of
which the base points are to be identified. ArticleNdr(nal baseling of UNCLOS

provides:

i E X c e qre othewhise provided in this Convention, the normal baseline for
measuring the breadth of the territorial sea is thev@ter line along the coast
asmarkedonlarggecal e charts officially recogn

In the present case, neither of the two States had either declared or claimed straight
baselines. |t i's thus as a fun-watarlon@ of t
along the coasto that the base podgints fr

established have to be identified.

Determining base points for the purposes of delimitation is a question of fact, entirely

dependent on the coastal geography:
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i T h e-watew hme along the coast is a fact irrespective of its representation
on darts. The territorial sea exists even if no particular-\ater line has
been selected or if no ch®rts have bee

7.8 On numerous occasions, international courts and tribunals have underlined that it was
for them to determine thiease points in an objective manner, distancing themselves

as necessary from the Partiesd positions:

AThe Tribunal observes that, while coa
base points for the purpose of delimitation, the Tribunal is not obligken

called upon to delimit the maritime boundary between the parties to a dispute,

to accept base points indicated by either or both of them. The Tribunal may

establish its own base points, on the basis of the geographical facts of the
cas™®o.

7.9 Hencei t is for the Special Chamber to det e
reference tahe physical geography at the time of the delimitagod to the low
waterline of the relevant coagi$® It must therefore take as a basis the most recent
data available to it, i.e., those providing the most reliable description of the coastal
geography which the Chamber must take as a basis for validating the base points

proposed by th@arties or determing the points which it should use:

453 United Nations, Division for Ocean Affairs and the Law of the Raselines: An Examination of the
Relevant Provisions of the United Nats Convention on the Law of the Sdanited Nations Publications,
E.88.V.5* (1989), paragraph 12. In the same vein, the report dfittieational Law Associationdnmittee on

Baselinexc oncl uded t hat: At he | e g anatertine alomg the chastsatetheivertieal i s t h
datum, also known as the chart datum, indicated on charts officially recognized by the coasfah&taltease
6as mar k eschleohartsbfica¢y ¢ y recogni zed by the coast al St ate

to choose the vertical datum at which that State measures and depictsiitateoviine. The charted lowater

line illustrates the legal normal baseline, and in most instamce®amost purposes the charted fmater line

provides a sufficiently accurate representation of the normal baseline. As a matter of evidence for proving the
location of the normal baseline the charted line appears to enjoy a strong presumption cf/atlowaver,

where significant physical changes have occurred so that the chart does not provide an accurate representation

of the actual lowwater line at the chosen vertical datum, extrinsic evidence has been considered by international
courts and tribuml s i n order to deter mine the Intermatonal Larn o f t
Association, Report entitleBaselines under the International Law of the S@afia Session, 2012, CMGiol.

V, Annex 110.

454 Delimitation of the maritime boundary ithe Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012para. 264. See alsdaritime Delimitation in the Black Sea (RomaniaUkraine), Judgment,
I.C.J. Reports 200%. 101, para. 117, or p. 108, para. 13@se concerning Territorial aniaritime Dispute
between Nicaragua and Honduras in the Caribbean Sadgment, I.C.JReports 2012 (I[)p. 698, para. 200;
Bay of Bengal Maritime Boundary Arbitration (Bangladesh/India), Award of 7 July 2@tds 25253.

455 Bay of Bengal Maritime Boulary Arbitration betweenBangladeshand India, Award of 7 July 2014para.
223, emphasis added.
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AThe Parties have presented opposing \
charts produced, due in particular to the rapid erosion of the coadihee.

Tribunal will avail itself of the most reliable evidence, resulfiran the latest

surveys and incorporated in the most recent large scale charts officially
recognized by the Partiéesn accordance with &fticle !

1. The need for new topographical surveys for establishing a baseline

710 Untlrecent | vy, neither Ctte doéblvoire nor Gt
Gulf of Guinea was shown on a series of international charts on a scale g0QB50
produced by theService hydrographique de la marine franca(&HOM) (Naval
Hydrographic and @eanographic Service) in collaboration with the United Kingdom
Hydrographic Office (UKHO). The regions of the border coasts between Coéte
dél voire and Ghana appear on <chart no. I
number BA 1383, and reproduced in identitaghion by the SHOM under number
SHOM 7786.

7.11 This chart has two disadvantages: first, it is on a scale of 1:350,000, which is
insufficiently precise for delimitation purposes. Second, this margin of error is
amplified by the fact that the coastlinetofhe bor der regi ons bet w
and Ghana was surveyed a very long time ago: as the table showing the sources of the
international charts which is reproduced below indicates, the relevant coastlines of
Ghana and C!'te dol vaobackes183ftoé&846let er mi ned a

456 |pid., para. 224, emphasis added.
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ORIGINE DES RENSEIGNEMENTS HYDROGRAPHIQUES
Levés du Gouverneament britannique
» O 1 'S OO0 1911

1978

b 1953

1947

A0S au plombd

i
Leveés commearciaux

1959 1 - 7 500

Autres sources

YONOAGEeS Gwvers an transit

Sketch map 7.1:Table showing the sources of chart INT 2806 (BA 1383 / SHOM

7786) on the scale of 1:35000.

7.12

base points and,

consequentl vy,

It is this cartographic basis which Ghana is using in its Memorial for determining the

for estab

appears irSketch map 5.®f its Memorial**’ More specifically, in its Memorial,

Ghara is taking as a basis chart British Admiralty n°138& which thecoasline

was established on the basis of the same topographical surveys carried out by the

British government in 1837 8 4 6 . It IS
Accurwampgot hat t he

t his

Aowi ng to

det ai | on chart

t hus

not Chartur pri s

age and qual

m4&°%Ghanaotdok thisschapt assits t i o n

basis, without even enquiring into the probative nature of the information it provides,

despite itananifest inaccuracy.

47 Ghana used neither these charts nor this coast line when granting its oil concessiowsalts $oe d

ficust oma

I i n ehis nbtsdentical to the equidistance line. Furthermore, Ghana itself admits this (see MG, paras 5.93

5.94 and Figure 5.10).
458 See MG, vol. |, p. 145, para. 5.87 and MG, vol. I, Annex M61.
4S9MG, vol. Il, Annex M61.
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I n

7.13 This problem of the obvious inaccuracy of teastlineshown on the different charts

circul ation was

stressed during t

he
which is when the two States realized that their data weneifestly incompatible.

Thus, no fewer than five meetings (out of ten) were dedicated to the topographical and
cartographic aspects, in

Wi

t hout

t he

particular to the exchange and discussion on the base points,

Par t Sgveral soairiceofgerross vere mentionedy g r e e

including the use of different cartographic bases, the obsolescence of the sources, the

inaccuracies of the geodetic systems, the taking account of varying restoration

surveys, and the instability of the coast as a result sf@r@r accretiof®?

T T T T T T T T T T
3°90 3°8'0 370 H 3°6'0 3°5'0 3°4'0 3°3'0 3°2'0 3°1'0
57N \
L}
!
1
\
Céte d’Ivoire |
e | Ghana
O Y
|
9 g~ .‘
\,‘ New Town
1 1=
-5°5'N
° —
3 \\\\
.4
—5°4N
-5°3'N
1 Bore 55 Projection dg Mercator
Systéme géodésique: WGS 84
©  Quelques points de base fournis par la Cote d’lvoire durant les négociations 0 05 1 15 2
|- 502N ® Quelques points de base fournis par le Ghana durant les négociations Milles marins
0 1 2 3 4
Laisse de basse mer sur les cartes internationales INT 2806 C I X I )
Kilométres
Ce croquis a été établi a seule fin d'illustration

Sketch map 7.2: The base points identified by the Parties during the negotiations

460 The technical aspects were discusseanetimes at length, during teith, seventh, eighth, ninth and tenth
meetings. Sesupra,paras. 2.72.79.

461 See in particular Minutes of thinthn e got i at i on

meeting between Ghana ar
maritime boundary, 224 April 2014, p. 4,CMCI, vol. lll, Annex 47; see also: Government of Ghana,
Presentation of Ghana to thé"@hanaC* t e do6l voire Meeting )(May 2014) ( MG
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7.14 Following technical verification, it appeared that the base points determined both by

Ghana and by Ctte doélvoire ®&kethmpt2 ref |

shows, some of them differ both with respect to tloastlineshown on certain
internatonal charts on the scale of 1:3800*2 and with respect to the lowater line
identified in more recent studies. The base points provided by Ghana are located

sewral hundreds of metres seawardwh i | st A[ t he] majority

by Codtveoid@® f all l andward of the coast|l

negotiations'’®® The consequences of this inadequacy of the base points are even more
significant for the equidistance line in that very few points have been used for

establishing it.

e

0 |

715 The inaccuracy of the existing cartograp

assistance of French hydrographic experts commissioned to undertake new coastal

surveys®®* This step is, moreover, in line with the recommendations of the United
NationsDivision for Ocean Affairs and the Law of the Sea, which noted in its study

of the baselines that:

AUndoubtedl vy, it S desirabl e t o use

however, a problem may arise in cases where there are no suitable charts
because either the existing charts are too old and no longer sufficiently

accurate [ €] or aschle \practiciis isléss likatydo be ma | |

a significant problem in the case of the normal baselthas in the case of

straight or ar c hbutgtenhyaalga adse b amundaryiséos [ €]

be negotiated, or if there is an agreement ownesas to resources with the
Stateds zones of jJjurisdiction

5. If the poblem does arisahe ideal solution would be to have the coasts
resurveyed and chartedt best that is a lonterm solution, although in some
cases small local check surveys may saffit may be expedient, therefpte
prepare and print special baseline charts compiled on a suitable scale on the
basis ofexisting official land (topographical)maps which are likely to be
relativel® up to dateo.

462 Seesupra para.7.10

463 Government of Ghana, Presentation of Ghana taeththnGhanaC* t e d6l voi re Meeting
Annex 62A).

464 Presentation by the Argans company to the Ivorian delegation, March 2014, @i, Annex 45.

465 United Nations, Division for Ocean Affairs and the Law of the Rsselines: An Examination of the
Relevant Provisions of the United Nations Convention on the Law of the Sea. E.§898%), pp. 12, paras 4
5, italics added.
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716 These studies déd pwbldictaet i ddl voofi ra new s
particular of one on a scale of 1:100,68&tnd one covering the en
coast, on a scale of 10D0000/%" these charts were communicated to the United
Nations Secretargeneralt®® They were also sent to the International Hydrographic
Organizatiorf®® the SHOM'® and the UKHO'! The 1:100000-scale chart is in
conformity with United Nations recommendations concerning the technical aspects of

delimitation:

N8. The scal euchspecibl basdire ahares mwill depend os the
scales of the land maps available and the complexity of thevker line. It is
recommended that in general the scale should be within the range 1:50,000 to
1:200%20000.

7.17 In contrast, it should beecaled that Admiralty Chart n°1383, which Ghana said it
used for calculating i t*Sis lfaped onvinfosmatiom al 0 €

dating from the first half of the ¥oentury’*and reproduced on charts on a scale of

1:35Q0000, which thus does nobmply with the United Nations recommendations.

7.18 The table showing the sources on Ivorian chart 001 AEM, published in 2016,
illustrates the progress made with respect to chart INT 28B&t¢h map 7.3

below). As the table of sources shojwsthin the red circle, A [ t ] hwaterlline w

#C1te dol vo enttedi Deh afroth atn®2 ( C1t e dol v o,i201@ publishedbmab f Assi
scale of 1:100,000, CMCVol. I, Annex C7.

¥7Crtte dol voir e,iDehaVatn aka Io ue (tLii tblee d 2016, publisked gn aGaale e ( Gh 8
of: 1: 1,000,000 CMC]Jvol. Il, Annex C6.

%) etter from the Permanent Mission of the -GReemlybl ic o
28 December 2015, CMQ¥pl. V, Annex 170.

469 | etter from the President of thdational Commission for Maritime Boundariés the President of the
International Hydrographic Organization, 31 December 2015, CM&LIV, Annex 173.

470 _etter from the Presidewtf the National Commission for Maritime Boundarigsthe Director of th&6&HOM,
31 December 2015, CMClpl V, Annex 171.

471 Letter from the Presidemtf the National Commission for Maritime BoundarigstheUKHO, 31 December
2015, CMCI, wl. V, Annex 172.

472 United Nations, Division for Ocean Affairs and the Law of the Raselines: An Examination of the
Relevant Provisions of the United Nations Convention on the Law of thE.88a/.5. (1989), p. 5, para. 8. See
alsoibid., para. 15 and also United Nations, Division for Ocean Affairs and the Law of thél&@sdhook on
the Delimitation of Maritime Boundarieblew York, 2001, p. 4, point 17.

43 See MGyvol. |, p. 145, para. 5.87and M@ | . | I, Annex M 61. It should be
equidistance lin@ calculated by Ghana differs from iisc u s t 0 masrtya necgeSedslipmra,@ayas 3.16
3.17 see also MGyol. |, p. 145, para. 5.89 and MG, Figure 5.10).

474 Seesupra paras 7.1407.12.
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was determined by the Ivorian authorities from Pléiades and RapidEye images
(20132014) and studies carried aatsitu combining topographical surveys and the

|l atest satellite bat hyme tyofithe basegaisrihusy ue s o
determined is 0.5 metres and the absolute accuracy greater than 5 metres.

ORIGINE DES RENSEIGNEMENTS HYDROGRAPHIQUES

3°30 300
Levés antérieurs a 1950 ———
o ——
4 Avart 1905 Levés du Gouvernement B e =
brilanique (sondages au plomb) 4 e
Autres sources
— 5°0N b 50N —

b Levés Université d'Absdan / Cocody (Départerment des Sciences de

lateme) . CRO et IRD campagnes CHALCI 93, CHALCI 94, BATHY a

94, BATHY 95 et SEDICOT S6. -

2 \

¢ Compdation de levés bathymétnques et sismiques jusqu en 2014 To——

(PETROCI)

GEBCO (GESCO_08Ge v 2010027) et sondages divers en franst ~

\\
Lai

ssc de basse mer (LAT) de Harper (Libena) a Hall-Assini (Ghana)
€t au Cape Three Points. Cetle limite a £t& déleminés par les autontés
vorennes @ partir dimages Pléiades et RapidEye (2013-2014) et de
Favaux in sifu combinant dos relevés lopographeques ansi que s

Wﬁ yméine sa:ew.;i"_*iw)/ c
I 5 W - 4°30N

™ o o - ™

4°30N —

30 300

Sketch map 7.3:Table showing sources of chart 002 entitted De Mo ham® ( Ct t
dél voire) ~ Ha,lscale: A508,000 i (Ghana)o

7.19 These charts, which serve as a basis for establishing thevdtsv line for the
purposes of identifying the base points from which the equidistance line is
determined, are shown in Annexes C7 and C8 of the present GMartawrial.
Additional technical iformation, such as orthorectified satellite images or
observatory records produced during topographical surveys, are at the disposal of the

Chamber and the Ghanaian Party.
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2. Identification of the base points on the dasater line in the present case

720 According to the Convention, base points
which the breadth of the territori al S e
(UNCLOS, article 15). Jurisprudence has gradually defined additional criteria
enabing the base points involved in the establishment of the provisional equidistance
line to be identified. In th&laritime Delimitation in the Black Sethe ICJ considered
that they were the projecting points closest to the area to be delimited, seleated so

to reflect the general direction of the coast:

n117. Equi di stance and median | ines a
appropriate points on the coasts of the two States concerned, with particular
attention being paid to thogeotuberant coastal poistsituated nearest to the

area to the delimitea*”

n127. In this stage of the delthemi t at.
appropriate pointson t he Parti es & rvehicke maaknat Coas
significant change in the direction of the coast, such a way that the
geometrical figure formed by the line connecting all these points reflects the
general direction of the coastling$’®

7.21 In the present case, application of these jurisprudential criteria is not without
difficulty, insofar as the Ivean coasts, like those of Ghana, despite the concavity, on
the one hand, and convexity, on the other, have no easily identifiable protuberant
points (with the exceptioaf Cape Three Points on the Ghanaian coast; however, this
point affects the equidistance line only beyond 200 nautical mfle€onsequently,
identification of the protuberant points is a matter of gmtaessing, since merely
studying charts does not prde the slightest hint of the base points which might
together establish the provisional equidistance“ifelence, cartographic accuracy is

all the more essential.

475 Maritime delimitation in the Black Sea (RomaniaUkraine), Judgmentl.C.J. Reports 200%. 101, para.
1177 italics added.

478 |pid., p. 105, para. 127 italics added.

477 Seeinfra, para. 8.37 and Sketch map 8.5 below.

8 This consideration is one of the reasons for which
i s more approprialtdéee «duind seestimnpanas &IEHt2i.c0o n
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7.22 The base points involved in the establishment of the equidistance line up to the limit
of 200 nautical mile$”®i dent i fi ed

by Clte doélvoire, w
the Caris Lots software, on the basis of the digitization of the coastline identified by
Ctte doélvoire and transcribed into the ¢
Sketch map 7.4below.
T 1 T T T T T
3°7'0 : 3°6'0 3°65'0 3°4'0 3°3'0 3°2'0
!
i
\
Céte d’Ivoire |
-5°6N !
|
\'. Ghana
\
3ol G2
® o G-3
g G4
° G-5
L 5°5N L
G-6
Coordonnées des points de base -
C1 05°05°25.0"N 03°06’22.3" 0
C2 05°05'25.8"N 03°06’'26.9"0
—-5°4'N
G1 05°05°242"N 03°06’17.5"0
G2 05°05'21.9"N 03° 06’ 04.2" O
G3 05°05°17.1"N 03°05°38.3"0
G4 05°05'08.5"N 03°04'54.0"0
G5 05°05°01.6"N 03°04°19.1"0
G6 05°04'30.5"N 03°01'49.9"0
—5°3'N
Les coordonnées se référent au systéme WGS 84
et sont arrondies au 10°™ de seconde.
Projection de Mercator
Systéme géodésique: WGS 84
—-5°2'N
0 05 : 15
® Point de base ghanéen sur la laisse de basse mer RIESEED
Point de base ivoirien sur la laisse de basse mer °=1=2=3
[E] Borne 55 Kllomeres
Ce croquis a été établi & seule fin d'illustration
Sketch

map 7.4: The base points identified b

419 Seeinfra, para. 7.24.
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7.23 The base points othe twocoasts ardoth few in numberand #tuated on a small
coastalpor ti on. Thus, as concerns Ctlthase dbl vo
points (C1 and C2), which are located in the immediate vicinity of the endpoint of the
land boundary. These Ivorian base points are located 171 metresontbsiest of
poi ntoiaqt B mar ks t he -pateolinesofthe endpoinbdhe o t he
land boundary (boundary post 38y As concerns Ghana, Caris Lots has identified six
base points which adightly more spread out along the lemater line. The endpoint
(G-6) is located 8.5 kilometres easiuthe a st o f Pketchmtap7d). ( see

7.24 1t has to be noted that the provisional equidistance line is determined, up to 220
nautical mile€®! by a total of eight base points, located on a portion of the coast of
|l ess than 9 kil ometres. | t geometricalhfgure di f f i
formed by the line connecting all these points reflects the general direction of the
coast#?Thesois one of the reasons as to w
bisector method would be better suited in the present case than thestdigee

method, even if they lead to the same result.

7.25 A number of observations can be made if the basegoint dent i fi ed by C1
are compared with those provided by Ghana in its MembtimeeSketch map 7.5.
The first is that they are not identical. This difference is explained by the lack of
precision of the cartographic data used by Ghana. SecdrhaGias identified twice
as many base points on the I|lvorian coast
identified by Ghana on the basis of outdated cartographic data are all located
seawards, several hundred metres from the coast. Thus, @tdirdsand GH5 are

situated some 250 metres beyond the-\eater line.

Fort he use of point q for establ infhparasg.2@.2®e pr ovi si ona
481 Forthe courseof the provisional equidistance line beyond 200 nautical milesnfeg paras. 8.3D.

482 Maritime delimitation in the Black Sea (RomaniaUkraine), Judgment, 1.C.J. Reports 20@9 105, para.
127.

483 See MG, Figure 5.8.
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Ce croquis a été établi a seule fin d'illustration

Sketch map 7.5: Comparison of the base points identified by Ghana in its
Memori al and those

identified by Clte d

7.26 This comparison between the base points identified by Gla

and C!te dol
particularly appropriate in that, owing to the small number of base points and their

concentration on a very small portion of the coasts of the two States, the slightest
variation in coordinates leads to divergences in the praasiequidistance line

which become increasingly larger, the greater the distance from the®oast.

B. The course of the provisional equidistance line

eight base point§°| t

7.27 The provisional equidistance line within 200 nautical miles is thus determined by
starts

from point q, of which
no. 1 below, passes through a series of points of inflexion, also shown in the same

table?®® and then continues along a geodetic azimuth of 191.2° to the outer limit of

484 Seeinfra, para. 7.29 and Steh map 7.6 Comparison between the provisional equidistance lines of Cote
délvoire and Ghana.

485 Seesupra para. 7.24 and Sketch map 7.4.

486 The coordinates refer to the WGS84 system and are rounded to the néadst $6cond.
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the continental s#if. The provisional equidistance line is shownSiketch map 7.6

below.
1 (q) |/0O5A 056|03A 066
2 O5A 016|/03A 066
3 O5A 016|/03A 076
4 0O4A 596|03A 076
5 0O4A 4506[03A 096
6 04A 246|03A 136
7 0O04A 156|03A 146
8 03A 4606|03A 206
9 02A 546|03A 296

7.28 As Ghana observes in its Memort&i during the negotiation process, the two Parties
reached express agreement both on the fact that the maritime boundary should start
from boundary post 55, which is the last boundary post of the land bouf§¢lang
on the coordinates of this boundary pashich were measured jointly by the two
States’®® These coordinates are the following:A05 056 28. 4606 | atitu
03A 0606 21.8®%HB Il ongitude west.

4BTMG, vol. |, pp. 9394, parast.134.17.

¥ Mi nutes of the negotiation meeting on the delimitat
Ghana $ixth meeting], 1213 November 2013CMCI, vol. lll, Annex 41;and minutes of theeventhmeeting of
the Clt&héadlavdionmt commi ssion on delimitation of the

Ghana, 5 December 2013LMCI, vol. Ill, Annex 43.

B Mi nutes of the wvisit t o b o uGhdna rJgint Techsidt Condrissiob,y t h e
26 November 20132MCI, vol. lll, Annex 42.

40 The coordinates refer to the WGS84 system and are rounded to the nearest 10th of a second.
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Sketch map7.6bis: The lines for establishing provisional equidistance

177

der



7.29 That being said, it should be noted that boundary post 55 is not located on the low
water line. The Parties could not agree on a method of connecting boundary post 55 to
the lowwater line, which is releant only for establishing the provisional equidistance
l' i ne. Point 1 of the provisional equidist
between the land boundary line passing through boundary post 55 and twatkw

line.

7.30 The differences n t he base points i den%lerdgéendged by C
differences in the course of the provisional equidistance line. As can be seen from
Sketchmap7.7bel ow, the provisional equi di stanc
differs noticeably fom the provisional equidistance line proposed by Ghana in its
Memorial®®?t hus, at the 12 nautical mile Iine,
nautical miles) to the west of the true equidistance line. This discrepancy is even more
pronounced, the fther seaward one advances, until, at 200 nautical miles, it is 8.6

km (4.7 nautical miles)®®

7.31 The provisional equidistance line calculated by Ghana is extremely disadvantageous
for Clte dol vo miokterritocial ded, and §48w of the éxclugive n

economic zone and continental shelf up to the 200 nautical mile limit.

491 Seesupra,paras 7.22.26.
492MG, vol. |, pp. 145146, paras 5.89.91 and MG, Figure 5.8.
493 Forthe space beyond 200 nautical miles,isé®, paras 8.58.53.
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7.32 The line claimed by Ghana further has considerable consegmes regards the
situation of the oil fields with respect to the provisional equidistance line. It is noted
that the allegedic ust omar y equi dained layrGbama passas wetya r y 0
close to the Tano West and Enyenra fields, which is disconcettirggy the least
(Sketch map 7.8elow). The configuration of the gas and oil deposits is known from
the data made public by Ghana and the oil companies which it authorized to operate in
the area. However, there is nothing to guarantee the accuracyg obttfiguration or
its definitive nature, nor whether it is likely to be modifiasl a result of ongoing

explorations.

7.33 At all events, the fields, as they are known today, overlap the provisional equidistance
line when it is calculated in thappropriate manner. Moreover, these fields even
encroach upon the provisional equidistance line determined by Ghana in its Memorial,

a noteworthy fact which Ghana, however, is careful not to mention.
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Sketch map 7.8:
the oil fields

The relationship between the provisnal equidistance lines and
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[I. Adjustment of the provisional equidistance line

7.34 Once theprovisional equidistance line has been correctly drawn, it is necessary to

7.35

7.36

move fAto the second st ag deteorining whethempherec e s s ,
are any relevant circumstances requiring adjustment of the provisional equidistance

line; if so, [€é] an adjustment t%at produ

This stage 1is insepar ablied gdographmt situdtiens f i r st
addressed [€é] confirmed that, even if the
objective precision of equidistance, the use of equidistance alone could not ensure an
equitable solution in each and every case. A method of iafiom suitable for

general use would need to combine its constraints on subjectivity with the flexibility
necessary to accommodate circumstances in a particular case that are relevant to
mar i ti me d%¥lis thus atahts stagae that the judgesl arbitrators make

good any iniquity in provisional equidistance. The International Court of Justice has

also underlined this in a very clear way:

Al The] function [ of the relevant f act
equidistance line, drawn by tlyggometrical method from the determined base

points on the coasts of the Parties is not, in light of the particular
circumstances of the case, perceived as inequitable. If such would be the case,
the Court should adjust thablienesoil mt or
required by Articles 74, paradg®aph 1,

The stage in which the relevant circumstances are taken into consideration provides
the element of flexibility enabling the rigidity of equidistance to berated and an
equitable result to be attained. For this same reason, an exhaustive list of
circumstances which the judicial body could take into account does not exist. As the
Arbitral Tribunal in the Maritime Delimitation between Guyana and Suriname

emphased:

4% Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012para. 240.

4% |pid., para 228.

4% Maritime Delimitation in the Black Sea (Romav. Ukraine), Judgment, |.C.JReports 2009p. 112, para.

155; see also, amongst the established and abundant jurisprudaycenf Bengal Maritime Boundary
Arbitration between Bangladesh and Indiaward of7 July 2014 para. 341Territorial and Maritime Dispute

(Nicaraguav. Colombia), Judgment, I.C.J. Reports 2012, () 696, para. 192
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fi302. International courts and tribunals are not constrained by a finite list of
special circumstances. The arbitral tribunal in the-EHénch Continental
Shelf arbitration took the approach that the notion of special circumstances
generally refers tequitable considerations rather than a notion of defined or
limited categories of circumstances:

0The role of the fdAspecial circumst
ensure an equitable delimitation;
special circumstancasu | e 0 , in effect, gives p

general norm that, failing agreement, the boundary between States
abutting on the same continental shelf is to be determined on equitable
principles. I n addition, Article
crcumg anceso nor | ays down the criter
whether any given circumstances justify a boundary line other than the
equidi std®te | inedo.

7.37 If T though it is scarcely conceivabiethe present Chamber were to throw out the
bisecor method, even though it is both the most appropriate in the particular
geographical circumstances and the most equitable, adjusting the provisional
equidistance line according to the relevant circumstances would nevertheless provide

it with the necessarfyeedom of movement to arrive at an equitable solution.

7.38 In this particular instance, these circumstances are of both a geographical and a

geopolitical nature.

A. The relevant circumstances

1. The cuboff effect of the provisional equidistance linghe context of concavity

7.39 In accordance with consistentand wels t abl i shed juri sprudenc:

|l i ne that all ows the relevant coasts of t

“Note 344 i nUKiFhme narhi Ciomali nehtlalL .Skheld.0 5 (1979), par:

4% Maritime Delimitation between Guyana and Suriname, Award ofSé@tember 2007, RIAAol. XXX
pp. 8384, para. 302.,
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maritime entittements, in a reasonable andit ual | y b a%*®° &or ¢thatd way ¢
reason, when a provisional equidistance line cuts off the coastal projections of one of

the Parties in an unreasonable fashion to the benefit of the other, it has to be
adjustecP®

7.40 In the present case, the reasontli@r cutoff is the respective concavity and convexity
of the Ivorian and Ghanaian coasts, already remarked upon in Chapter 1 of this
CounterMemorial®?! It is not the concavityper se which constitutes a relevant
circumstance but the effect of the -ait which it creates:

n292. The Tri bunal notes that in the
zone and the continental shelf, concavity per se is not necessarily a relevant
circumstance. However, when an equidistance line drawn between two States
produces &ut-off effect on the maritime entitlement of one of those States, as

a result of the concavity of the coast, then an adjustment of that line may be
necessary in order ?o reach an equitahb

741 So it i's with the delre and Glatai The prdvisidnal e e n
equidistance line cuts off the seaward projection of a good part of the Ivorian coast, in
particular the part located between Abidjan (or the 4°W meridian) and boundary post
55 (Sketch map 7.9. Thus the maritime projectioms the section of the Ivorian coast
between boundary post 55 and the intersection of the 4°W meridian, whi@g0km,

499 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012para. 326, citingdelimitation in the Black Sea (RomaniaUkraine), Judgment, 1.C.J. &orts
2009 p. 61, at p. 127, para. 201.

500 See:Maritime Delimitation in the Black Sea (RomaniaUkraine), Judgment, I.C.Reports 2009pp. 126
127, paras 199, 20Territorial and Maritime DisputgNicaraguav. Colombia),Judgment, I.C.JReports 202
(1), pp. 703704, paras 2:216 and pp. 7117, para. 244Delimitation of the maritime boundary in the Bay
of Bengal (Bangladesh/Myanmar), Judgment, ITLOS Reports pai®s 291293, 325;Guinea/GuineaBissay
paras 102, 10Peru/Chile para. 191Bay of Bengal Maritime Boundary Arbitratidretween Bangladesh and
India,, Award of7 July 2014 paras 272;@3-405; and 413117; Arbitration between Barbados and the Republic
of Trinidad and Tobago concerning delimitation of the exclusive economic arwhé¢he continental shelf
between these two countri@AA,vol. XXVII, p. 243, para. 375.

501 Seesupra paras 1.14..17 and 1.30.34

502 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012para.292. Inthe samevein AThe Tri bunal is aware that an eq!
of marine areas in a geographic situation marked by concavity will often result iro#f cfitthe maritime

entitlements of one or more of the States concernddkethér any such cutff requires adjustment of the
provisional equidistance | ine i s a (Bay df BemgaleMafitme s sue a
Boundary Arbitrationbetween Bangladesh and Indiaward of 7 July 2014 para. 405); see alsérbitration

between Barbados and the Republic of Trinidad and Tobago, relating to the delimitation of the exclusive
economic zone and the continental shelf between tR&dd, vol. XXVI, p. 243, para. 37%;andand Maritime

Boundary between Cameroon andyétia (Cameroorv. Nigeria: Equatorial Guinea intervening), Judgment,

I.C.J. Reports 2002. 303, para. 272.
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dwindle to such an extent that they have practically no further effect beyond 200
nautical miles; whilst therpjection of the relevantoastof Ghana, including that of
the 43 kilometre strip of land separating the lagoon from the sea, is increased by that

same amount.

7.42 As the judges and arbitrators have noted in several maritime delimitation cases, the
cut-off effect in cases of coawity is increasingly pronounced, the greater the distance
from the coast. This is a purely mathematical and objective phenomkndins
respect, dopting the | CJ 6NorthoSess GontineataliSloaethses, i n t h
ITLOS underlined the fact that:

foin the case of a concave or recessi |
equidistance method is to pull the line of the boundary inwards, in the

direction of the concavityodo, causing t
0t o take tximaelyfofatrienglewitp its apex to seaward and, as it
was put on behalf of the Federal Repuhb

the further areas of the continental shelf outside of and beyond this
trianyl edo.

7.43 This triangular effect alsoccurs in the present case and can be se&ketth map
7.9 below. In the light of this cubff effect, the provisional equidistance line cannot
be considered to allow Athe relevant coa:

terms of maritime ertfements, in a reasonable and mutually balanced Way".

7.44 The cutoff effect is all the more noteworthy in that a boundary line such as the one
claimed by Ghana would have an impact on access to the port of Atrigiipping
in the area has already bemade more difficult by the measures adopted unilaterally
by Ghana, which aim to create exclusion zones around its oil platforms. These

statutory measures, which initially applied to Jubilee, have very recently been

503 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012para.295, citing North Sea Continental Shelfudgment].C.J. Reports 196%. 17, para. 8See
also:Bay of Bengal Maritime Boundary Arbitratidretween Bangladesh and Indhaward of 7 July 2014paras

407 and 416.

504 Territorial and Maritime Dispute (Nicaragua. Colorbia), Judgment, 1.C.JReports 2012 (I)p. 703, para.
215. See alstaritime Delimitation in the Black Sea (RomaniaUkraine), Judgment, 1.C.J. Repor2§09
p. 127, para. 201.

5050n the economic importance of the port of Abidjan, sgera,para. 1.4.
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extended to the platforms installed o&N, without any prior agreement with Cote

dol v¥8ire.
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Sketch map 7.9: The cuoff effect of the provisional equidistance line

506 |nternational Maritime Organization, Sutommittee on Navigation, Communications and Search and
RescueMeasures for organizing maritime traffic and compulsory reporting systems for ships. Amendment to
the existing area be avoided off the coast of Ghiarthe Atlantic Ocearmjocument submitted by Ghana, NCSR
3/3/6, 24 November 2015, CMGilol. VI, Annex 169.
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7.45

7.46

1.47

2. The disproportionate effect of the strip of land

Ctte doélvoire has already hadgeogaphicali on t
features of the relevant coastal arésthis is the strip of Ghanaian land,
approximately 40 km long and from 4 km wide in its western part to 10 km in its

eastern part, separating the Ivorian land mass from the sea.

Its effect on theestablishment of the equidistance line is doubly disproportionate:

first, as has just been observed, all the Ghanaian base points are concentrated on a
small portion of the strip of land located in the immediate vicinity of the endpoint of

the land boundar®™®C1 t e doélvoire is in no way cont
|l and forms part of Ghanads territory and
points on this portion of the Ghanaian cod8Nevertheless, this strip of land is offset
relatveb t he respective |l and masses of Ghana
of cutting off access to the sea of a large portion of the Ivorian land mass. From this
point of view, these effects are similar to those produced by an island situated on the
wrong side of an equidistance line. Its disproportionate effect is sho8ketch map

7.10

In consideration of its disproportionate effect, this strip of land should, within the
context of the maritime delimitation process, be treated in the sameasvayher

geographical or historical irregularities: that is, as a relevant circumstance,
substantiating the adjustment of the provisional equidistance line in favour of Céte

délvoire. 1t is precisely the tyfgme of min

Al parti al correction of] any effect o
result in cutting off one coastline, or part of it, from its appropriate projection
across the maritime expanses to be divided, or then again the critérton

being ofan auxiliary nature involving the necessity of granting some effect,
however limited, to the presence of a geographical feature such as an island or

507 Seesupra paras. 1.24.29.

508 Seesupra paras 7.297.24.

509 See, mutatis mutandisas concerns promontorieMaritime Delimitation in the Blac Sea (Romania.
Ukraine), Judgment I.C.J. Reports2009 pp. 105106, paras 12430; Eritrea-Yemen Arbitration (Award,
Phase II: Maritime Delimitation))Award of 17 December 1999, RIA&I. XXII,p. 369, par. 150.
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group of small islands lying off a coast, when strict application of the basic
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Sketch map 7.10: The disproportionate effect of the strip of land

510 Delimitation of the Maritime Boundgrin the Gulf of Maine Area (Canada/United States of America),
Judgment, 1.C.JReports 1984p. 328, para. 198. As concerns the attenuation of the effect of islands, see
Maritime Delimitation in the Black Sea (RomanidJkraine),Judgment, I.C.JReports2009 p. 122, para. 185;

see alsoCase concerning the Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, 1.C.J. Reports
1985 p. 48, para. 64Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar
Bahrain), Merits, 1.C.J. Reports 200D. 104, para. 21%erritorial and Maritime Dispute between Nicaragua
and Honduras in the Caribbean Sea (Nicaragua c. Honduras), Judgment, |.C.J. Reports 2@0791), para.

302 et seq. Delimitation of the maritime boundgprin the Bay of Bengal (Bangladesh/Myanmar), Judgment,

ITLOS Reports 201para. 317.
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7.48 Traditionally, islands are typical geographical irregularities which call for the

equidistance line to be adjusted:

i A s juridpredence has indicated, the Court may on occasion decide not to

take account of very small islands or decide not to give them their full
potential entittement to maritime zones, should such an approach have a
disproportionate effect on the delimitatio | i ne undeP? consi der &

7.49 The same is true of certain geographical irregularities incorporated in the land mass.
Thus, the Arbitral Tribunal in th®elimitation of the continental shelf between the

United Kingdom and Franceonsidered that:

A T hpeojection of the Cornish peninsula and the Isles of Scilly, further
seawards into the Atlantic than the Brittany peninsula and the island of Ushant,
is a geographical fact, a fact of nature; and, as was observed in the North Sea
Continental Shelf casesher e i s no guestion o f
refashioning natur eo or &CU, oJudgrheinty ref :
paragraph 91). It may also be urged that the very fact of the projection of the
United Kingdom land mass further into the Atlantic region ties natural
consequences of rendering greater areas of continental shelf appurtenant to it.
Nevertheless, when account is taken of the fact that in other respects the two
States abut on the same continental shelf with coasts not markedly different in
extent and broadly similar in their relation to that shelf, a question arises as to
whether giving full effect to the Scilly Isles in delimiting an equidistance
boundary out to the 1,08@etre isobath may not distort the boundary and have
disproportionate effds as between the two States, In the view of the Court,
the further projection westwards of the Scilly Isles, when superadded to the
greater projection of the Cornish mainland westwards beyond Finistére, is of
much the same nature for present purposes$has much the same tendency

to distortion of the equidistance line, as the projection of an exceptionally long
promontory, which is generally recognized to be one of the potential forms of
6speci al circumstancebo. Il n #tshhatthpr es en
additional projection of the Scilly Isles into the Atlantic region does constitute
an element of distortion which is material enough to justify the delimitation of

511 Maritime Delimitation in the Black Sea (RomawiaUkraine), Judgment, I.C.J. Reports 20@0 122, para.
185; see alsdCase concerning the Continental Shelf (LibyaabAJamahiriya/Malta), Judgment, 1.C.J. Reports
1985, p. 48, para. 64Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar
Bahrain), Merits, 1.C.J. Reports 200f, 104, para. 219Ferritorial and Maritime Dispute between ddiragua
and Honduras in the Caribbean Sea (Nicaragu&londuras), Judgment, I.C.J. Repo2B07(ll), p. 751, paras
302et seq.
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a boundary other than the strict median line envisaged in Article 6, paragraph
1, of the Convention [oPM the continent :

7.50 The same considerations are relevant in the present instance, it being understood that

the degree of adjustment which this type of situation calls for

i d e p @m thes geographic realities and the circumstances of the specific
case. There is no general rule in this respect. Each case is unique and requires
specific treatment, the ultimate goal being to reach a solution that is
equi t38 bl eo.

3. The particular geographic location of the oil resources

7.51 The judges and arbitrators have shown a certain degree of prudence when considering
economic resources as a relevant circumstance in maritime delimitation. To return to
the analysis of the Artral Tribunal in theBarbadosv. Trinidad and Tobagaase

which the International Court of Justice adopted

i[ r ] erelatedrcrdeeia have been treated more cautiously by the decisions
of international courts and tribunals, which have not generallyieapphis
factor as a rei®evant circumstanceo.

752 This being the case, jurisprudence all ows
[ ar e] SO0 exceptional [ é] treating t hem
warramted] o.

512 Case concerning the delimitation of the continental shelf between the United Kingdom of Great Britain and
Northern Ireland, ad the French Republi®ecisionof 30 June 1977 Decision ofl4 March 1978, RIAAvol.
XVIII, pp.113-114, para. 244.

513 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012para. 317.

514 Award of11 April 2006 RIAA vol. XXVII, p. 214, para. 241LR, vol. 139, p. 523]translation by the 1.C.J.
Registry],cited inMaritime Delimitation in the Black Sea, Judgmdrg,J. Reports2009 p. 125, para. 198, and
Territorial and Maritime Dispute (Nicaaguav. Colombia),Judgment, 1.C.JReports2012 (II), p. 706, para.
223.

515 Territorial and Maritime Dispute (Nicaragua. Colombia),Judgment, 1.C.JReports2012(ll), p. 706, para.
223.Case concerning Delimitation of the Maritime Boundary in the GulMaine Area (Canada/United States
of America), Judgment, 1.C.J. Reports 1984342, para. 237.
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7.53 Thus, the International Court of Justice recognized on several occasions the need to
adjust the provisional equidistance line in order to ensure that both coastal States had
equitable access to the resources. In @Gwdf of Maine case, the ICJ Chamber
consdered in a general fashion that:

A w] hat t he Chamber would regard as
concern lest the overall result, even though achieved through the application of
equitable criteria and the use of appropriate methods for giving ¢beorete

effect, should unexpectedly be revealed as radically inequitable, that is to say,

as likely to entail catastrophic repercussions for the livelihood and economic
welkbei ng of the populati®n of the count

7.54 In a similar vein, itheJan Mayercase, the Court considered that:

Aithe median |line is too far to the w
equitable access to the capelin stock, since it would attribute to Norway the
whole of the area of overlapping claims. For this readea the median line

thus requires to be #djusted or shifte

7.55 Similarly, in the present case, access to the oil resources is sufficiently exceptional to
constitute a relevant circumstance for delimitation purposes. As the introductory
geqgraphical chapter of this Counttemorial briefly recalls, the geological structure
of the continental shelf in the relevant area of the Gulf of Guinea displays an unusual
special feature: the continental margin there has a strke p known as th
doél vioGhraena ri dgeod, which extends the Roma
Ocean as far as seaward of Cape Three Points in Ghana. The continental margin is a
location enjoying sedimentary transfer between the continent and the ocean and, as a

result it is the principal area where source rocks and oil reserves accumulate.

516 Case concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of
America),Judgment|.C.J. Reports 1984. 342, pra 237.

517 Maritime Delimitation in the Area between Greenland and Jan Mayen, Judgment, 1.C.J. Reporis. 7293,
para. 76; see aldbid., p. 79, paras 992.
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7.56 It is further noted that almost half the surface area of the oil concessions granted by
Ghana are located in the sedimentary basin of the disputed area, in the immediate
vicini ty of t h-&hata'RidgeIkdtchimapd.Ll. e
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Sketch map 7.11: Concentration of Ghanaian oil concessions in the disputed at€a

7.57 Furthermore, Ghana is able to lay claim to the majority of the oil fields discovered
merely owing to the fact that it has sovereignty over the strip of land which has been
shown as having to be considered a relevant circumstance in respect of its sffects (
Sketch map 7.1%elow).

518 Source: Ghana Petroleum National Compa@ffshore activity map,undated, available on line
http://www.gnpcghana.com/SiteAssets/Content%20Images/OffshoreActivityMafajpmessed on 25 March
2016].
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7.58 Another important aspect which should be underlined as concerns oil resources is due

7.59

—5°10'N

—5°N

[—4°50'N

[-4°40'N

[—4°30'N

[—4°20'N

|
3°50'0

| 1
3°40'0 3°30'0

Ligne d’équidistance provisoire si
la langue de terre ne se voyait
reconnaitre aucun effet

Ligne d’équidistance provisoire
calculée par la Céte d'lvoire

Champ d’hydrocarbures

Mer territoriale

Zone économique exclusive

Projection de Mercator
Systéme géodésique: WGS 84

[ 5 10 15 20

Milles marins

0 9 18 27 36

Kilométres

Ce croquis a été établi a seule fin d'illustration

|
2°40'0

s Y

I 1
3°10'0 2°50'0

3°20'0 3°0
Céote d’Ivoire ‘z)
X,
TPy Ghana

,--....—'-”\‘ ) J
} ~- Sl V)

Coooooooodl

Tano North 1
Tano Central 1

Tano Northwest 1

Tano West 1
Tano South 1X
Wawa 1
Tano South 3A
Tweneboa
Enyenra
Ntomme

Sketch map 7.12: Location of the oil fields in relation to the strip of land

to the fact that the true equidistance line passesighraome of the fields identified

by Ghana (as does the bisector), as does the provisional equidistance line proposed by

Ghana itself $ketch map 7.8. Moreover, there is nothing to indicate that the

configuration of the oil fields (of which the only soarcomes from information

published by Ghana during its exploration campaigns) is accurate and that it

corresponds to the reality on the groumtde modelling of the fields and their actual

structure might be different from those currently presented by&han

As concerns the geograpalsituation of the oil resources in the area to be delimited,
it is more than highly likely that the delimitation line overlaps some of the oil fields.

This hypothesis, moreover, hlbasen specifically envisaged pyrisprudence. Thus, in

the Bangladesh/Myanmarase, the Tribunal warned that

Al al]ny del.

mi

tation may give rise

t

such as those involving transboundary resources. It is not unusual in such
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cases for States to entetdragreements or cooperative arrangements to deal
with problems resultti ng from the delim

4. The conduct of the Parties does not constitute a relevant circumstance

7.60 Contrary to the circumstances mentioned above, which are relevant in taet#res
standard fAequidistance/relevant Circumst ¢
Chamber should take into consideration for adjusting the provisional equidistance
line, the oil concessions, to which Ghana attributes exclusive importance, bannot

considered relevant circumstances.

7.61 Aside from its main argument, that oil concession practice is equivalent to tacit
agreement on matters of delimitation, Ghana attributes one final virtue to it: that of a
relevant circumstance which would subsiaet adjustment of the provisional
equidistance 1in€%° This argument carries no more weight than it does in other
similar cases. International courts and tribunals have underlined on many an occasion
that oil practice does not constitute a relevant cir¢cant®. Thus inCameroonv.
Nigeria, following an indepth analysis of the jurisprudence, the International Court of

Justice concluded that:

noi l concessions and oil well s are n.
relevant circumstances justifying the adijnsnt or shifting of the provisional
delimitation line. Only if they are based on express or tacit agreement between
the parties may th®y be taken into acc

519 Delimitation of the maritime boundary in the Bay Béngal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012, para. 472. See alsoNorth Sea Continental Shelf Case (Federal Republic of
Germany/Netherlands), case related to the North Sea Continental Shelf, Judgment, I.C.J. Repops5869
para. 99;Arbitral award of the Arbitral Tribunal issued at the end of the second stage of the proceedings
betweerEritrea and Yemen (Award, Phase II: Maritime DelimitatidT) December 199RIAA vol. XXII, pp.
355356, paras 846.

520MG, vol. I, pp. 146147, par. B3.

521 Land and Maritime Boundary between Cameroon and Nigeria (Camerobligeria: Equatorial Guinea
intervening),Judgment, 1.C.J. Reports 2Q00%. 447448, para. 304. In this paragraph, the Court cites by way of
example other converging decisionBunisia/Libyan Arab Jamabhiriyal.C.J. Reports 1982p. 18; Case
concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of
America), Judgment, I.C.J. Reports 198f. 310311, paras. 14952; Continental Shelf (Libyarmrab
Jamahiriya/Malta), Judgment, 1.C.J. Reports 198p. 2829, paras. 245; Delimitation of Maritime Areas
between Canada and the French Republic (St. Pierre et Miquelon}, RbA XX|, pp. 295296, paras 891.

See alsoMaritime Delimitation in tle Black Sea (Romani Ukraine), Judgment, I.C.J. Reports 20Qsp.
125126, paras 19398; Delimitation of the Maritime Boundary between Guyana and Suriname, Award of 17
September 2007, RIARQL. XXX pp. 107108, paras 38390.
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7.62 Unless it can prove that the oil concessions are the expression of a tacit agreement,
Ghana would not be able to attain the same result by calling upon an alleged
circumstance of which theelevancehas frequently been denied by jurisprudeice
and for good reason. Insofar as oil concessions are activities carried out unilaterally
by States,recognizing themas circumstances justifying the adjustment of the
equidistance line would risk opening theya a policy offait accompli Taking the
examples listed by the ICJ @ameroonv. Nigeria, Guinea/GuineaBissay Libyan
Arab Jamabhiriya/MaltaGulf of Maine SaintPierre-et-Miquelon Barbados/Trinidad
and Tobagoand Guyanav. Suriname there is, in thepresent case, no reason to
consider that the oil concessions should be taken into account as relevant

circumstances.

B. Equitable adjustment

7.63 Just as there is no definitive list of relevant circumstances, there is no generally
accepted method of adjustment. Under this procedure, in accordance with the
provisions of articles 74 and 83 of UNCLOS, international arbitrators and judges are
guided bythe objective of attaining a reasonable and balanced equitable result for
each of the parties. Such is the sense of the comments made by ITLOS in the

Bangladeslv. Myanmar Delimitatiorcase:

Nn327. The Tribunal not es tdoaldbemdder e ar
within the relevant legal constraints to produce an equitable result. As the
Arbitral Tribunal observed in thArbitration between Barbados and Trinidad

and Tobagp O6[t] here are no ma @eécisionfofold mul as
April 2006,RIAA, Vol. XXVI| p. 147, at p. 243, para. 373).

328. In the case concerning th€ontinental Shelf (Libyan Arab
Jamahiriya/Malta)the position of the line but not its direction was adjusted, in
the case concerningaritime Delimitation in the Area betwe&reenland and

Jan Mayenthe position and direction of the line were adjusted, and in the
Arbitration between Barbados and the Republic of Trinidad and Tqlthgo

line was deflected at the point suggested by the relevant circumstances, and its
direction was determined in light of those circumstances. The approach taken
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in this arbitration would appear to be suited to the geographic circumstances of
the present case, which entails a lateral delimitation line extending seaward
from the coas®s of the Partieso

7.64 In the absence of any patented technique for adjusting the provisional equidistance
line, the only guide available to international arbitrators and judges is that of obtaining
an equitable result. The boundary line resulting from the bisectoogedpby Cote
dol voire all ows such Sketclsnmap & This ime reduced e
the cutoff effect arising from the concavity of the Ivorian coast and the protuberance
which is Cape Three Points, and the disproportionate effect of tingp ®f land.

Further, it enables the oil resources to be distributed more egquitabl

7.65 In addition, this line indubitably passes the disproportionality test, which is the third
stage in the fAequidistance/rel ewntaane cC i

encompasses all of the areas, within and beyond 200 nm in which the seaward

projections of the Pa°itappesursd appraptiate thatithis ¢ 0 a ¢

test should be performed only once the limit of the continental shelf beyond 200
nattical miles has been determined.

522 Delimitation of the matime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012paras 327328.

523 Arbitration between Bangladesh and India concerning Delimitation of the Maritime Boundary of the Bay of
Bengalbetween Bangladesh and IndRavard of7 July 2014 para. 490.

524 Seeinfra, paras 8.4B.53.
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CHAPTER 8

DELIMITATION OF THE CONTINENTAL SHELF BEYOND 200 NAUTICAL
MILES

8.1 There are several points on which the Parties agree as regards the delimitation of

their maritime boundary beyond 200 nautical miles.

8.2 Ctte dolvoire and Ghana both consider th
delimit their common maritime boundary up to the outer limit of the continental
shel f. Ctte doélvoire shares Ghanaodts ©pos
jurisdiction tod e | i mi t the contine¥®tSalnhcehe¢ehfe Pay:
agreement to confer on the Chamber jurisdiction for delimiting their common
boundary beyond 200 nautical miles has been established, it is neither necessary nor
useful to linger thereon angnger.

8.3 Moreover, the Parties share the same position as regards the respective roles of the
Commission on the Limits of the Continental Shelf (CLCS) and the Special
Chamber: it is the duty of the first to draft recommendations concerning the
delineaton of the continental shelf, and of the second to deal with the delimitation
between the two Staté€

8.4 Ctte doéblvoire notes that it is entirely
that of ITLOS in its pioneering decision in the matter of rdéhtion of the
continental shelf in theBangladesh/Myanmacase)?’ and that of the Arbitral
Tribunal which delivered its judgment on the maritiddimitation between
Bangladesh and Indrg®

8.5 Finally, the two Parties recognize that each of them enjoysnéittement to an

extended continental shelf. As Ghana specifically nét¢st ]| he ent i t | emen

525MG, vol. |, paras 6.146.28.
526 See MGyol. I, para. 6.21.

527 Delimitation of the maritime boundary in the Bay of Bengal (Bangladesh/Myanmar), Judgment, ITLOS
Reports 2012paras 376 and 379.

528 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India, Award of 7 Julyp20d.4,
456.
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déolvoire to the continent al shelf beyond
otherSt a*°¢od@r its part, Ctte dol vnitlemest al | 0\
which enables it to claim sovereign rights over a part of the continental shelf
extending beyond 200 nautical miles from its baselii@b.anadés enti tl er
particularly incontestable in that the CLCS has already adopted recommendations in

this regarc>°

8.6 Such being the case, Ctte doélvoire does
comes to evaluating the scope of the respective entitlements of the two Parties (I).
Further and fundamentally, Cilte the®l voir

delimitation of the continental shelf beyond 200 nautical miles (ll).

I. The scope of the respective entitlements of the Parties to a continental shelf beyond

200 nautical miles
A. Ghan@ sntitlement

8.7 On 28 April 20093 Ghana submitted a request the extension of the continental
shelf to the CLCS. During the preliminary examination of its submission by a
subcommission established for that purpose by the CLCS, Ghana amended its initial
request3? The western areas claimed by Ghana, showSlkatich map 8.1 below,

are relevant to the present case.

522MG, vol. I, p. 158, para. 6.25.
530 Seeinfra, para. 8.8.

531 Summary of Recommendations of the Commission on the Limits of the Continental Sfgefdrto the
submission made by Ghana on 28 April 20®%eptember 2014, p. 1, para. 1, MG Annex 79.

532 Revised Executive Summary of the Submission by the Government of the Republic of Ghana for the
Establishment of the Outer Limits of the Contineighélf of GhanaAccra, 21 August 2013, MG Annex 78.

See alsisummary of Recommendations of the Commission on the Limits of the Continental Shelf in regard to
the submission made by Ghana on 28 April 2@September 2014p. 34, para3-24, MG Annex 79
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Sketch map 8.1: The entitlement claimed by Ghana before the CLCS
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533 Revised Executive Summary of the Submission by the Government of the Republic of Ghana for the
Establishment of the Outer Limits of the Continental Shelf of Ghana, AztrAugust 2013, MG Annex 78.

See also MG, vol. |, p. 151jdure 6.1.



8.8

8.9

On 5 September 2014, the CLCS adopted its recommendations concerning the
request for the extensi omsiderdd thali aatisiedls ¢ o n
the conditions laid down by article 76 of UNCLOS:

iboth in the East er A o thalcontinerdal shaf oft e r n
Ghana, the FOS points listed in Table 1 of Annex | to these recommendations
fulfil the requirementsocdr t i cl e 76 and Chapter 5 of
on the consideration of the scientific documentation presented in the
Submission, the addendum, and the additional data and information provided
notably in the documents referred to above. The Commisscmmmends that

these FOS points form the basis for the establishment of the outer edge of the
continental margin of Ghana.

[ é]

In both the Eastern and the Western Regions, the outer edge of the continental
margin beyond 200 M is based on the sedintehti c k ness f or mul a
The Commission recommends that these points are used as the basis for
delineating the outer limits of the continental shelf in these regions in
accordance with article 7%, paragraph

Ghana noted that t Ahas already accepted the out
shelf based on the Co Ahandsappearsrtadcsnsideeticab mme n
the recommendations of the CLCS create an entitlement which is enforceable
against C!te dévkrystatingthisexpresstyout , how

ACtte dbélvoireds angle bisector woul d
of its continental shelf in the west beyond 200 M. That line would reduce
Ghanabos shelf beyond 200 M from 6, 84
recommendations of the CLCS, which have been adopted by Ghana) to a mere

29 k*i20.

534 Only this region is relevant in the present case since the eastern region is adjacent to the maritime boundary
between Ghana and Togo.

535 Summary of Recommendations of the Commission on the Limits of the Continental Shelf in regard to the
submission made by Ghana @8 April 20095 September 2014, p. 9, para. 45 and p. 4&.52, MG Annex
79. See alsoigure 8.The outer limits of the continental margin of Ghana in the Western Relgidnp. 15.

538 MG, vol. |, p. 158, para. 6.26.
53"MG, vol. |, p. 143, para5.82.

200



810 Ghana here is confusing the CLCS06s recog
the | ater al delimitation with °iee dol
delineation by the CLCS is in the form of a recommendation, without prejudice to
the (lateral) delimitation between the States with adjacent or opposite coasts.

8.11  Moreover, the refusal of the CLCS to interfere in matters of delimitation is revealed
in the pesent case by its refusal to adopt recommendations as concerns the last fixed
point put forward by Ghana in its submission, which had not been defined according
to a geographical criterion but according to an equidistancé®fine:

Al n t he abistegnatoral confinentalnshelf boundary agreement

bet ween Ghana and Clte dél voire, t he
recommendations with respect to the outer limit fixed pointGHA-9 as
originally submitted ¥ Ghana on 25 Au

8.12 Thus, in caformity with the principle wherebyhe procedure oflelineationis
separate from delimitation, the CLCS has insisted in its recommendations on

Ghanads submissi on:

AThe Recommendations of the Commissio
technical data and tleer material provided by Ghana in relation to the
implementation of Article 76. The Recommendations of the Commission only

deal with issues related to Article 76 and Annex Il of the Conventiorsiaaiti

not prejudice matters relating to the delimitationbmundaries between States

with opposite or adjacent coastsr application of the other parts of the
Convention or *#ny other treatieso.

813 As a resul t, t he effect of t he CLCSO6s

submissiordoes noestablish an entite ment enf orceabl e agains

538 Seesupra paras 8.8.4.

539 According to theAddendum to the submission by the Government of the Republic of Ghana for the
Establishment of the Outer Limits of the Continental Shelf of Ghan 5 August 20 0PRoint MG Ann
OL-GHA-9]isapon where the extended continental shel f join
and Ghana Revisefl &xecutivé Summary of the Submission by the Government of the Republic of
Ghana for the Establishment of the Outer Limits of the Contih&hialf of GhangAccra, 21 August 2013, MG

Annex 78.

540 Summary of Recommendations of the Commission on the Limits of the Continental Shelf in regard to the
submission made by Ghana on 28 April 20@% Annex 79.

54 bid.
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in no way invalidate the right of Ctte d

to which these recommendations relate.
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B.Ci1t e ddantilement e

814 C'te dol voi r e sxterded dortihestah shelt is supported by its
requests for an extension of the continental shelf. The first request was submitted on
8 May 200®*?At t hat time, C!te dolvoire made
the Commission, during which itannoend t hat it fireserved t he
submi ssions concerning othé&}¥ sections of

815 On 24 March 2016, Ctte doélvoire submitte
article 76, paragraph 8, of UNCLOS, taking as a basigrrdton not used during

its initial submission, which was now substituted with this new submission.

8.16 The outer limit of the Ivorian continental shelf defined in the amended Ivorian
submission is shown iBketch map 8.2below. It is based on 131 fixeaints* of
which six (CD_2, CD_3, CD_4, CD_5, CD_6 and CD_7) are defined according to
the sediment thickness formula (as provided for by article 76, paragraph 4 (a)(i) of
UNCLOS), 123 (CD_8 to CD_130) are defined according to the distance formula
(as provded for by article 76, paragraph 4 (a)(ii) of UNCLOS), and two (CD_1 and
CD_131) are fixed at 200 nautical miles from the baselines located on the respective

coasts of Ghana and Liberia.

8.17 The most easterly point is located at the intersection of tleedonnecting fixed
point 2, determined according to the geological criteria mentioned in paragraph
4(a)(i) of article 76 of UNCLOS, and the line 200 nautical miles from the coast.

542 Submission by the Government®f t e do6él voire for the Establishment o
shel f of Ctte doélvoire pofthsUnéded Natian®Coavention onl thee Laivf thep ar a g
Sea, Executive summag/May 2009, parat.1, CMCI, vol. VI, Annex 13.

543 Declaration by the Chairman on the progress in the work of the Commission, document CLCS/64, 1 October
2009, p. 25, para. 118, CMCI, vol. VI, Annex 178.

¥4 SeeAmended Submission of the Republic of C00e dol vogc
nautical miles 24 March 2016, para. 6.1, FR/EN, CMCI, vol. VI, Annex 179.
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Sketch map 8.2:.Configuration of the outer limit of the continentals hel f of C!1te d
(green lineP*

545 The fixed points are indicated by red dots connected by lines not excé&&divaytical miles. The relevant

base points for determining the breadth of the territorial semaieated by blue dots. The red line defines the

200 nautical mil e | imit eource@manded Subnisgianiofrthe Republic ofiCbts n e i ¢
délvoire regarding its cont,R4Mach2al6, CH@ledl.iVAMMexE7®nd 200
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