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1. Introduction

11

1.2

Ireland recalls that by letter dated 27 March 2013, the International Tribunal
for the Law of the Sea (hereinafter ‘the Tribunal’} received a request from the
Permanent Secretary of the Sub-Regional Fisheries Commission (‘the SRFC’)
to render an advisory opinion on four questions concerning the regulation of
fisheries, citing Article 33 of the Convention on the Determination of the
Minimal Conditions for Access and Exploitation of Marine Resources within the
Maritime Areas under Jurisdiction of the Member States of the Sub-Regional
Fisheries Commission 2012 (‘the 2012 Convention’) as the legal basis for its
request. This written statement is presented for the consideration of the
Tribunal pursuant to its Order dated 24 May 2013 in which, inter alia, it
invited States Parties to present such statements.

The present written statement is confined to the question of the jurisdiction
of the Tribunal to provide an advisory opinion in these proceedings.

2. lurisdiction

2.1

2.2

The Tribunal was established in accordance with Annex VI of UNCLOS and its
jurisdiction is set out in Section 2 of Part XV of UNCLOS at Article 288,
paragraphs 1, 2 and 3. Paragraph 1 of Article 288 provides that a court or
tribunal referred to in Article 287 {which includes the Tribunal) ‘shall have
jurisdiction over any dispute concerning the interpretation or application of
this Convention which is submitted to it in accordance with ... Part {XV).
Paragraph 2 provides that the Tribunal ‘shall also have jurisdiction over any
dispute concerning the interpretation or application of an international
agreement related to the purposes of this Convention, which is submitted to
it in accordance with the agreement.’

The present request for an advisory opinion submitted to the Tribunal
pursuant to the 2012 Convention does not constitute either a ‘dispute
concerning the interpretation or application of (UNCLOS) ... submitted ... in
accordance with ... Part (XV)' or a ‘dispute concerning the interpretation or
application of an international agreement related to the purposes of’ UNCLOS
because it is not a dispute. It is instead a request for an advisory opinion. In
Ireland’s view therefore it does not come within the scope of either
Paragraphs 1 or 2 of Article 288 of UNCLOS.
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the Tribunal’, must be interpreted in light of, and consistent with, Article
288(2) of UNCLOS. That provision limits the jurisdiction that may be
conferred on the Tribunal by other agreements to ‘any dispute concerning
the interpretation or application of an international agreement related to the
purposes of this Convention, which is submitted to it in accordance with the
agreement.” Accordingly the ‘matters’ referred to in Article 21 must be
construed as meaning ‘disputes.’ This interpretation is supported by Article
24 of the Statute (‘Institution of Proceedings’} which refers only to the
institution of contested proceedings (i.e. disputes), not advisory ones.! The
only advisory proceedings contemplated in the Statute of the Tribunal are
those submitted to the Seabed Chamber.?

It should also be noted that the formulation used in Article 21 of Annex Vl is
borrowed from Article 36, paragraph 1 of the Statute of the International
Court of Justice®. Article 36(1) of the ICJ Statute has never provided the legal
basis for an advisory opinion delivered by the International Court of Justice.
As Tomuschat has written, ‘Non-contentious proceedings, i.e. proceedings
aimed at obtaining from the iCJ an advisory opinion, may only be instituted
pursuant to Art. 96 UN Charter..It is obvious that to open advisory
proceedings also to States would burden the ICJ) with an unmanageable
workload, in particular at a time when the membership of the United Nations
has risen to 191 States.”*

In Ireland’s view the Tribunal does not enjoy advisory jurisdiction otherwise
than in accordance with Article 191 of UNCLOS. In the absence of an express
conferral by the terms of UNCLOS no general advisory jurisdiction can be
assumed or inferred. The jurisdiction of international courts and tribunals
rests on the consent of States, and States Parties to UNCLOS have not
conferred a general jurisdiction on the Tribunal to provide advisory opinions
on the interpretation or application of UNCLOS. Moreover, absent express
conferral of such jurisdiction by UNCLOS the legal effect of any advisory
opinion would be uncertain. One cannot argue by analogy with the
International Court of Justice that an advisory opinion of the Tribunal would

! Article 24 (1) provides that ‘Disputes are submitted to the Tribunal, as the case may be, either by notification
of a special agreement or by written application, addressed to the Registrar. In either case, the subject of the
dispute and the parties shall be indicated.’

? Article 40(2) provides that ‘In the exercise of its functions relating to advisory opinions, the Chamber shall be
guided by the provisions of this Annex relating to procedure before the Tribunal to the extent to which it
recognizes them to be applicable.’

* “The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially
provided for in the Charter of the United Nations or in treaties and conventions in force.’

* The Statute of the International Court of Justice — A Commentary, edited by Zimmermann, Tomuschat and
Qellers-Frahm, Oxford, 2006
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opinions as well as disputes, in Ireland’s view such an advisory opinion is
necessarily limited to the interpretation or application of the agreement itself
or of the consistency of that agreement with UNCLOS. Such an agreement
cannot however confer jurisdiction on the Tribunal to provide an advisory
opinion on the interpretation or application of UNCLOS in the abstract. In the
present case the questions submitted to the Tribunal by the SRFC are open-
ended and general in nature, and do not refer or relate to any specific provision
of the 2012 Convention.





