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THE PRESIDENT OF THE CHAMBER: Please be seated. Thank you. Good
afternoon. The Seabed Disputes Chamber will continue its hearing in Cases No. 34
and 35.

We will now hear the Respondent’s first round of oral argument.

| therefore have the pleasure to give the floor to the Agent of the Authority,
Mr Dietrich. Sir, you have the floor.

MR DIETRICH: Mr President, esteemed Members of the Seabed Disputes Chamber,
it is truly an honour to stand before you today as the Agent for the International
Seabed Authority.

At the outset, may | express the Authority’s profound respect for this Tribunal and for
the essential role entrusted to the Seabed Disputes Chamber under Part Xl of the
United Nations Convention on the Law of the Sea. This Chamber occupies a unique
position within the international legal order, as the judicial guardian of the legal
regime governing the Area and its mineral resources — the common heritage of
humankind.

The International Seabed Authority likewise occupies a unique institutional role.
Created by the Convention and the 1994 Agreement relating to the implementation
of Part XI, the Authority is the organization through which States Parties organize
and control activities in the Area for the benefit of humanity as a whole. The Authority
exercises regulatory powers that are international in character and must balance
diverse and, at times, competing obligations, such as facilitating activities in the Area
while ensuring the effective protection of the marine environment; promoting
equitable participation by all States; safeguarding the common heritage principle;
and administering a legal regime founded upon the rule of law.

As with the powers entrusted to it under the Convention, the Authority approaches
these proceedings with the fullest respect for the legal framework established by

the Convention. Throughout its existence, the Authority has acted in accordance with
the powers conferred upon it by its constituent instruments. Its decisions have been
adopted through procedures carefully negotiated by States Parties and implemented
by organs acting within their respective mandates by consensus. Those actions and
decisions are entitled to respect unless demonstrated to be inconsistent with the
Convention or other applicable rules of international law. Where the actions and
decisions are in exercise of a discretionary power, the Convention, by article 189,
makes clear that they are not subject to review by this Chamber.

Mr President, members of the Chamber, as we gather here, it is important to reflect
on a significant milestone 16 years ago: the Council of the Authority first sought an
advisory opinion from this esteemed Chamber regarding the responsibilities of
States that sponsor entities involved in activities in the Area. The late Nii Odunton, at
that time Secretary-General of the Authority, expressed his delight in witnessing
Small Island Developing States like Naoero and Tonga taking meaningful steps to
sponsor entities for exploration of polymetallic nodules. He believed this symbolized
a vital stride toward the realization of our shared vision for the “common heritage of
mankind.”
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That vision resonates just as strongly today. | am grateful to all of you for your
commitment to addressing the first contentious cases ever brought before the
Seabed Disputes Chamber. However, it brings us to a point of concern: the very
entities that became contractors following the advisory opinion are now challenging
the efficacy of the multilateral system within which we all operate, and upon which
we all depend.

As you are all aware, the Authority has faced significant challenges over the past

year. There is growing apprehension regarding potential unilateral activities in the
Area — namely, the common heritage of humankind — outside the multilateral legal
framework established by the Convention and the 1994 Implementing Agreement.

Our Secretary-General, Leticia Carvalho, has emphasized that such threats
“‘undermine the mandate of the Authority and the principles that have guided our
work for over thirty years” through negotiation and consensus. The role of this
Chamber is vital in navigating these stormy waters, and in safeguarding the
multilateral legal framework.

The International Tribunal for the Law of the Sea stands as one of the three pivotal
institutions established under the Convention, alongside the Authority and the
Commission on the Limits of the Continental Shelf. With 172 Parties to the
Convention, the Authority is the sole entity charged with managing and regulating
activities in the Area for the benefit of all humankind.

Mr President, members of the Chamber, your decisions regarding the Authority’s
functions and its obligations, as well as those of contractors, will fundamentally
shape the compliance within our mandate and the integrity of the entire Convention.
This Chamber understands the gravity of the Authority’s mandate, and its
authoritative advisory opinion paved the way for plans of work to be approved for
exploration in areas reserved for developing States. These cases are an attack on
measures the Authority has adopted by consensus to ensure that contractors meet
their obligations, particularly when potential non-compliance could arise from their
activities. It is essential to highlight that discussions surrounding contract extensions
fall under the exclusive authority of the Legal and Technical Commission and the
Council of the Authority. Importantly, all ongoing enquiries remain just that — ongoing
enquiries, of a preliminary nature. The Authority invited the Applicants to participate
in that process at the earliest stage, and to have a say whilst respecting
confidentiality. No recommendations have been adopted; no decisions have been
taken.

As | hand over to counsel who will address the Applicants’ requests for provisional
measures, | urge you to bear in mind, and to take account of, the immense
significance of your decisions for the Authority’s work and the profound implications
your decisions may hold for our collective future.

Thank you. | invite you to call Professor Sands to the podium.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: | thank Mr Dietrich.
| now invite Mr Philippe Sands to make his statement. You have the floor, Sir.
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MR SANDS: Mr President, members of the Seabed Disputes Chamber, it is both a
great happiness and a privilege to appear before you today on behalf of the
International Seabed Authority. Listening to our friends this morning reminded me
that a hearing is a bit like a film. | remembered films like “Rashomon”, a Japanese
film, and “Run Lola Run”: you see one story from one perspective and then you see
another story from a different perspective. And you are going to get a very different
perspective over the course of the afternoon because our friends were quite
selective in what they shared with you and what they decided not to share with you.

So before turning to the very narrow, specific and particular issues that do fall to be
determined at this stage of the proceedings — a request for provisional measures —
the Authority does think it's important to remind the Chamber, and many of you are
well aware of this material, we appreciate that, of the wider legal framework that is
applicable, and the factual context in which these applications have been brought. It
is absolutely necessary to keep in mind the rules and obligations on States and
Parties and contractors under Part XI of the Convention.

As | said, you only got a tiny part of the story today because the Applicants passed in
complete silence on what we are about to address. As Mr Dietrich pointed out, this is
the first contentious matter before the Seabed Disputes Chamber under Part XI. But
it is not the first time the Chamber has been called upon to consider, interpret and
apply Part XI.

In February 2011, this Chamber delivered an Advisory Opinion on Responsibilities
and Obligations of States sponsoring persons and entities with respect to activities in
the Area.! The Chamber received written statements from 12 States Parties, three
organizations and the Authority. Oral arguments were then presented by nine States
Parties, UNESCO, the IUCN, and, again, the Authority. Some of us here, on both
sides of the bar, and even on the Bench, were involved in those proceedings and
you will remember them well.

In its unanimous Opinion, this Chamber acknowledged that the Chamber has

...the exclusive function of interpreting Part Xl of the Convention and the
relevant annexes and regulations that are the legal basis for the organization
and management of activities in the Area.?

The Chamber is given a central role in the interpretation and application of Part XI
and the 1994 Agreement. Article 2 of the latter provides that these two instruments —
the Convention and the 1994 Agreement — “shall be interpreted and applied together
as a single instrument”, and that in the event of inconsistency, the latter shall
prevail.3

1 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion,

1 February 2011, ITLOS Reports 2011, p. 10.

2 |bid., para. 25.

3 Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of
the Sea of 10 December 1982.
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The 2011 Advisory Opinion recognized that the functions of the Seabed Disputes
Chamber “are relevant for the good governance of the Area”,* and indeed they are.
As put by the Authority’s then Secretary-General, Nii Odunton, this Chamber “has a
high responsibility to ensure that the provisions of Part XI of the Convention and the
1994 Agreement are implemented properly and the regime for deep seabed mining
as a whole is properly interpreted and applied”.®

In other words, and this is important to recall, Mr President, as you and the Members
of the Chamber will be well aware, Part XI establishes a regime that is sui generis,
and which must be properly interpreted and applied. The regime is a fundamental
element of the constitution of the oceans, supported by 171 States and the European
Union, all of whom are bound as a matter of law to respect its obligations. They must
act in strict accordance with the obligations set forth in Part XI.

Now, let us not forget the origins of Part XI. It was Arvid Pardo, a most distinguished
diplomat, scholar and professor, who made the celebrated address to the General
Assembly in November 1967. He called, as you know, for an international regime to
address the problem of “[a]ppropriation for national purposes of the sea-bed and the
ocean floor beyond the geophysical continental shelf...”.® He addressed the issue of
the unilateral appropriation of the seabed and ocean floor beyond areas of national
jurisdiction. He called for the creation of “a special agency with adequate powers to
administer in the interests of mankind the oceans and ocean floor beyond national
jurisdiction”, a body that could act “not as a sovereign, but as a trustee for all
countries...”.” Mr Pardo imagined an agency “endowed with wide powers” — wide
powers — “to regulate, supervise and control all activities on or under the oceans and
the ocean floor.”® And it is Mr Pardo — from Malta — who is credited with the concept
of “common heritage of mankind”,® a central and defining pillar of the 1982
Convention and the global legal order. The protection of that pillar is what is in issue
in these proceedings; no more and no less. That document, members of the
Chamber, Mr Pardo’s seminal address to the General Assembly in 1967, is in your
Judges’ folder at pages 1 through to 18. It is well worth reading to remind ourselves
of what the context really is.

The Convention was opened for signature in December 1982. It entered into force in
November 1994. Among its provisions, Part XI brought to life the vision of Arvid
Pardo and established the International Seabed Authority. This body is charged with
overseeing the international regime and to address the issue of unilateral
appropriation. It is endowed with wide powers to regulate, supervise and control all
activities on the seabed, ocean floor and subsoil thereof, beyond areas of national
jurisdiction.

4 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion,

1 February 2011, ITLOS Reports 2011, para. 29.

5 lbid., quoting ITLOS/PV.2010/1/Rev.1, p. 5, lines 16-19.

8 UN General Assembly, 22" session, First Committee, 1516 meeting, 1 November 1967 at 3 p.m.,
para. 5, International Seabed Authority Judges’ Folder for Round 1, 2 July 2026, p. 18.

7 lbid., para .8.

8 Ibid.

9 UN General Assembly, 22" session, First Committee, 1516" meeting, 1 November 1967 at

10.30 a.m., para. 104, International Seabed Authority Judges’ Folder for Round 1, 2 July 2026, p. 16.
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Now, against that general backdrop, it is through the lens of the adoption of Part XI,
and the establishment of the Authority with its exclusive mandate to organize and
control activities in the Area, that these proceedings fall to be understood.

What are the key obligations that underpin Part XI, which is a multilateral regime?
The beating heart, and | am going to return to it, is article 137. And you heard
nothing about it this morning from the Applicants and you know why you heard
nothing about it.

In its 2011 Advisory Opinion, the Chamber addressed the legal responsibilities and
obligations of States Parties with respect to the sponsorship of activities in the Area.
Now, sponsorship is a key element to Part XI. It is a necessary requirement for any
contractor to have a sponsor. In that Advisory Opinion, this Chamber took great care
to describe the interrelationship between the obligations under Part Xl, States
Parties and Contractors. This is what it said:

The purpose of requiring the sponsorship of applicants for contracts for the
exploration and exploitation of the resources of the Area is to achieve the result
that the obligations set out in the Convention, a treaty under international law
which binds only States Parties thereto, are complied with by entities that are
subjects of domestic legal systems. This result is obtained through the
provisions of the Authority’s Regulations that apply to such entities and through
the implementation by Sponsoring States of their obligations under the
Convention and related instruments.*°

Counsel for the Authority addressed the Chamber during the oral hearings that led to
the 2011 Advisory Opinion. He explained the manner in which the Authority
exercises control. As he explained, it is “...through the binding contracts which are
the only basis upon which an entity may carry out activities in the Area.”!*

| emphasize the words of that counsel who is with us in this room today — “the

only basis upon which an entity may carry out activities in the Area.” He then
continued, to explain the significance of that exclusive competence:

This is a particularly important element when one considers the enforcement
provisions found in the standard clauses of contracts as well as the dispute
settlement provisions found in article 187 of the Convention. Indeed, the
contractual nature of the relationship between the Authority and those wishing
to conduct activities in the Area is not only fundamental to but is a defining
characteristic of the legal regime established by the Convention and the
Agreement.!?

In this way, the obligations set forth by the Convention and the 1994 Agreement are
binding not just on parties, but also on contractors, and in this case the Applicants,
NORI and TOML, which happen to be wholly owned subsidiaries of The Metals
Company.

10 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion,
1 February 2011, ITLOS Reports 2011, para. 75.

11 ITLOS/PV/2010/1/Rev.2, p. 16, lines 32-34 (Michael Lodge).

12 |bid., p. 16, line 34 to p. 17, line 5 (Michael Lodge).
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What are these obligations? In its 2011 Advisory Opinion, this Chamber identified
two kinds of distinct obligations on Sponsoring States, which, for the Applicants in
this case, are Naoero, who are with us today, and Tonga, who are not:

a. First, “[t]he obligation to ensure compliance by sponsored contractors with
the terms of the contract and the obligations set out in the Convention and
related instruments.”*® This Chamber concluded that Sponsoring States are
under an obligation of due diligence, “to make best possible efforts to
secure compliance by the sponsored contractors.”**

b. And second, the “[d]irect obligations with which Sponsoring States must
comply independently of their obligation to ensure a certain conduct on the
part of the sponsored contractors.”®® Of these “direct obligations” this
Chamber explicitly identified, amongst others, “the obligation to assist the
Authority set out in article 153, paragraph 4, of the Convention”.1®

So let’s look a little more closely at some of the relevant provisions, and in particular
article 137 of the Convention, which is directly in issue in this case, and the “Legal
status of the Area and its resources” — total silence about this provision this morning
and in the written pleadings. Paragraph 1 of article 137 provides as follows:

No State shall claim or exercise sovereignty or sovereign rights over any part of
the Area or its resources, nor shall any State or natural or juridical person
appropriate any part thereof. No such claim or exercise of sovereignty or
sovereign rights nor such appropriation shall be recognized.’

This is a far-reaching obligation. It extends to all claims by States over, or the
exercise of, sovereignty and sovereign rights in relation to the Area as a whole, and
all of its resources. It prohibits the appropriation of any part of the Area and its
resources on the part of any State, as well as natural and juridical persons. And it
prohibits, without any qualification whatsoever, the recognition of any such acts.
Paragraph 2 of article 137 provides as follows:

All rights in the resources of the Area are vested in mankind as a whole, on
whose behalf the Authority shall act. These resources are not subject to
alienation. The minerals recovered from the Area, however, may only be
alienated in accordance with this Part and the rules, regulations and procedures
of the Authority.'8

And now let’s look at paragraph 3:

No State or natural or juridical person shall claim, acquire or

exercise rights with respect to the minerals recovered from the Area except
in accordance with this Part. Otherwise, no such claim, acquisition or
exercise of such rights shall be recognized.*®

13 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion,
1 February 2011, ITLOS Reports 2011, p. 10, at p. 74.

14 1bid.

15 |bid.

16 |bid, at p. 75.

17 UNCLOS, article 137(1).

18 UNCLOS, article 137(2).

19 UNCLOS, article 137(3).
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That language is crystal clear: no recognition of rights in respect to minerals
recovered from the Area except in accordance with Part XI.

Let’s turn to article 153 of the Convention, “System of exploration and exploitation”.
Paragraph 1 provides that

[a]ctivities in the Area shall be organized, carried out and controlled by the
Authority on behalf of mankind as a whole in accordance with this article as well
as other relevant provisions of this Part and the relevant Annexes, and the rules,
regulations and procedures of the Authority.?

Mr President, | apologize that | am taking you to materials which you know very well,
but they passed in total silence on all of this, and this is really relevant to the
proceedings that you currently face. You have understood that.

Section 1.1 of the Annex to the 1994 Agreement provides, and | am not going to
read out the whole thing, the last sentence:

The Authority shall have such incidental powers, consistent with the
Convention, as are implicit in, and necessary for, the exercise of those
powers and functions with respect to activities in the Area.?!

Then article 189, which the Applicants have belatedly, today, finally chosen to
address. That deals with the exercise of those powers. You can see it on the screen;
you have had it read out to you. | don’t need to read it out to you again, but for the
purposes of the transcript, let us perhaps treat it as read into the transcript.

The Authority’s exclusive mandate to organize, control and administer activities in
the Area is also reflected, and given effect, in the Applicants’ contracts beyond the
Convention and the Agreement.

(@) The Applicants’ contractual rights are granted expressly in consideration of:
“[t]he responsibility of the Authority to organize and control activities in the Area,
particularly with a view to administering the resources of the Area, in accordance
with the legal regime established in Part XI of the Convention and the Agreement
and Part XlI of the Convention respectively...”.??

(b)  And then by virtue of Section 13.1 — part of the Standard Clauses inserted by
the Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area
adopted by the Council — the Applicants are obliged to “carry out exploration in
accordance with the terms and conditions of this contract, the Regulations, Part XI of
the Convention, the [1994] Agreement and other rules of international law not
incompatible with the Convention.”?® This undertaking is then further particularized in
Section 13.2 of the Applicants’ contracts. And this provides, among other obligations,
that the Contractor undertakes:

20 UNCLOS, article 153(1).

21 Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of
the Sea of 10 December 1982, Annex 1, Section 1.1.

22 NORI Annex 1, p. 3; TOML Annex 1, p. 3.

23 NORI Annex 1, p. 34; TOML Annex 1, p. 34.
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(b) To comply with the applicable obligations created by the provisions of
the Convention, the rules, regulations and procedures of the
Authority and the decisions of the relevant organs of the Authority;

(c) To accept control by the Authority;
(d) To fulfil its obligations under this contract in good faith; and

(e) To observe, as far as reasonably practicable, any recommendations
which may be issued from time to time by the Legal and Technical
Commission.?*

So they went into their contracts with their eyes wide open.
Section 27 then deals with the law applicable to the contracts and that provides:

27.1 This contract shall be governed by its terms, the rules and regulations
and procedures of the Authority, Part XI of the Convention, the
Agreement and other rules of international law not incompatible with
the Convention.?®

Section 27.2 obliges the contractor to “observe the applicable law”, and then
provides — and the words are important — that it “shall not engage in any
transaction, directly or indirectly”, you will recall the words from this morning,
“prohibited by the applicable law”.?® You will begin to see the direction that | am
taking.

Let me bring the threads together. The combined effect of these provisions familiar
to you, Mr President and members of the Chamber, admits of no ambiguity
whatsoever. They are crystal clear. No one, except for the Authority, is entitled to
organize, control and carry out activities, or to grant exploration licences, with
respect to any part of the Area and the resources therein. And no one, except for the
Authority — no State Party, no natural person, no juridical person, not the Applicants,
not their Sponsoring States — can claim, acquire, appropriate, or exercise rights with
respect to the Area, except in accordance with Part XI. Nor can they recognize such
acts. Let’s be clear, Naoero and Tonga are bound by these obligations. So are NORI
and TOML bound by these obligations.

This is the essential context for understanding what is truly in issue in these
proceedings.

As Mr Dietrich has noted, the Authority is entitled to have an interest in information
about unilateral activities undertaken in the Area, outside the multilateral framework
of the Convention. | don’t think that is disputed by the Applicants. Indeed, the
Authority has a legal obligation to act upon such information.

24 NORI Annex 1, pp. 34-35; TOML Annex 1, pp. 34-35.
25 NORI Annex 1, p. 43; TOML Annex 1, p. 43.
26 |bid.
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So, let’s look at the information that is in the public domain and that is the source of
the origin of these proceedings, and the idea that the Applicants were somehow
unaware of this, frankly, beggars belief. It is not credible.

On 27 July 2025 - they have chosen not to share any of the details with you — the
US National Oceanic and Atmospheric Administration, the NOAA, received an
application from The Metals Company USA, LLC (TMC USA). And let us not forget
that NORI and TML are wholly owned subsidiaries of TMC, like TMC USA. The ideas
that these are separate companies is a fiction. The application was for a licence to
conduct seabed mining exploration activities. We’ve put a copy of the entire
document in your Judges’ folder, at pages 21 to 95. We apologize for the length. |
am certainly not going to take you through all of it. But let's have a brief look at the
executive summary at page 26 of your Judges’ folder. Licenses (15 CFR § 970.100—-
970.2601) (the “exploration regulations”).

The next paragraph says, “TMC USA is registered and domiciled in North Carolina in
the USA. Its parent company, The Metals Company Inc. (TMC), is a holding
company currently domiciled in British Columbia, Canada, but listed on the NASDAQ
exchange and has more than 60 % U.S. national shareholders. Along with TMC
USA, TMC wholly owns two other subsidiaries, Naoero Ocean Resource Inc (NORI)
and TOML. Both NORI and TOML currently hold exploration contracts issued by the
International Seabed Authority (ISA) under the United Nations Convention for Law of
the Sea (UNCLOS).”

Important:

TMC USA has entered into intercompany intellectual property and data-sharing
agreements with TMC'’s subsidiaries: Naoero Ocean Resources (NORI), Tonga
Offshore Mining Ltd (TOML), and DeepGreen Engineering Ltd.?’

You might be beginning to wonder why none of this was brought to your attention in
the course of this morning or in any of the earlier written pleadings.

There is then a redaction, not only on this page, but on other parts of the document.
And | just want to take you to one other part because it is particularly relevant:
sections 4.5.5 and 4.5.6 of the document, which are also partly redacted. You can
see them on the screen. | am sorry it is so small, but you have got the main text in
your Judges’ folder:

4.5.5 Use Conflict with NORI and TOML [Confidential]

TMC’s wholly owned subsidiaries Naoero Ocean Resource Inc and Tonga
Ocean Minerals Limited hold exploration contracts issued by the International
Seabed Authority. The application area overlaps with a portion of both NORI
and TOML'’s ISA exploration contract areas (see Figure 10).

You will be able to do that in your own time.

“4.5.6 Republic of Naoero and Kingdom of Tonga [Confidential].”

27 “The Metals Company USA, Application for Polymetallic Nodule Exploration License for USA B,
July 2025”, International Seabed Authority Judges’ Folder for Round 1, 2 July 2026, p. 26.
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And this is particularly interesting. Also confidential, but this is in the publicly
available material:

On 4 June 2025, the Republic of Naoero and NORI announced they had
updated their sponsorship agreement. The updated sponsorship
agreement considers a TMC subsidiary application via the United States
regulatory regime. And specifically, clause 23.14 of the updated
sponsorship agreement states:

23.14 Save to the extent that the Republic (the Republic, that means Naoero)
seeks to defend its rights or reputation, the Republic will not, and will not cause
any natural or legal person under the Republic’'s effective control to take any
action or make any statements, whether oral or in writing, in any international or
domestic forum, which disputes, opposes, obstructs, interferes with or brings
into disrepute:

(a) any application made by TMC Subsidiary to the US for the issuance of an
exploration license or commercial recovery permit from the US; or

(b) any exploration or commercial recovery activity undertaken by TMC
Subsidiary pursuant to such a license or permit.

Then it says, “TOML and the Kingdom of Tonga are in advanced negotiations on a
similar updated Sponsorship Agreement.”?®

And you can begin to understand why they don’t talk about this in front of you,
because they’ve got an obligation under this instrument not to say certain things.
That is what is going on here. That is the beating heart of this case.

Mr President, members of the Chamber, on its face, and if nothing else, this
information (in the public domain, readily available on the NOAA website for anyone
to see) raises questions about its compatibility with the Convention, in particular
article 137. | put it no higher than that. Can the Authority, in the face of such material,
simply pass in silence on what is publicly available? That question answers itself.
Very obviously, the Authority cannot, and it did not, and it cannot be criticized for that.
It did what any reasonable regulator would do: with the full and consensual support of
the membership, it initiated an inquiry, simply to ascertain the facts. We heard a lot
this morning about where this might go. We don’t know where it might go. This is a
very preliminary stage to ascertain the facts. And it did what a reasonable regulator
would do: it asked the contractors some questions: What is unreasonable about that?
What is wrong about that?

It put three questions to the two contractors referred to in the NOAA document,
NORI and TOML. It is just the start of a process. It may be a very long process, but it
is no more than asking questions to give them an opportunity to explain what they
well knew was in the public domain. You heard Mr Wordsworth this morning mention
that when they filled in the form in February 2026, no issues of non-compliance, but
they’d already entered into this arrangement. So, what is a regulator to do, faced
with that apparent inconsistency? And | put it no higher than that.

28 |bid., pp. 55-57.
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As my colleague Mr Reichhold is going to explain shortly, the Authority has the
power to do exactly what it did, and that is inherently a part of its discretionary
powers. Information comes its way which appears to raise an issue, so it asks
guestions to the contractors, while protecting their confidentiality. There is no issue
of due process. It's a complete artifice and a construction, the case that has been put
to you; a complete artifice and construction.

The contractors who appear before you, NORI and TOML, are subject to specific
contractual obligations to provide answers to those questions. They signed a
contract submitting themselves to the possibility of such questions. Did they answer
the questions? No, they did not. For whatever reason, NORI and TOML — apparently
supported at this hearing by Naoero — and there will of course be questions for
Naoero, declined to answer the questions. What they did instead was what
commercial litigators do — and you got a full flavour of that this morning — they
initiated aggressive legal proceedings, and that is why we are here; and this is the
context in which the cases have been brought with a request for provisional
measures.

Let me be crystal clear. This is strategic litigation. This is simply intended to delay an
inquiry, in order to deflect from the responsibilities of the Applicants and perhaps
also the responsibility of Naoero. It's a delaying tactic, and nothing would make them
happier than for you to kick this into the long grass for two years while you sort out
the merits. That is what they want this Tribunal, the Chamber, to do. You are being
instrumentalized in this process. No more and no less. You're being asked by the
Applicants to intervene by provisional measures with orders to prevent the Authority
from fulfilling its obligations and from carrying out its exclusive mandate under

Part XI.

In the face of information that appears to indicate at the very least conduct that
raises questions with or compatibility about the provisions that I've just set out, they
are asking you to stop the Authority and its Legal and Technical Commission in its
tracks and not to ascertain the facts. You are being asked to stop the Legal and
Technical Commission — some of you have been on that Commission, you know how
it functions — from simply asking questions. You are being asked to stop the Legal
and Technical Commission at the meeting it is currently sitting in now, in limbo, to
not address these matters. You're asked to review the Authority’s exercise of a
manifestly discretionary power to ask questions to a contractor in a manner which
we, the Authority says, is plainly not permitted by article 189 of the Convention.

The Applicants wish to shirk, and skirt around, their obligations under the
Convention, the ones I've taken you to, and in their contract, the obligation to provide
basic information to the Authority so that an inquiry can begin. Not concluded.
Because the Authority’s made crystal clear, the Applicants absolutely have due
process rights, but at this point, those due process rights have not been violated in
any way whatsoever. The only thing that has happened in material terms is a series
of questions were put to them. It's that simple.

And by way of these claims now, and these requests for provisional measures, they
have sought the assistance of the Chamber, they have invited you, members of the
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Seabed Dispute Chamber, each of you, to help them stop the Authority from carrying
out its task. That is what this case is really about.

Now, as the Chamber is aware, the Authority’s Legal and Technical Commission
was due to address the way forward this week.

And you will understand, therefore, why the bringing of these cases has given rise to
concern, and, in some quarters, even consternation. You will understand, therefore,
why the measure adopted last Monday under article 90(4) of the Tribunal’'s Rules,
before the Authority had a chance to express its views and which has the effect of
preventing the Legal and Technical Commission from proceeding to consider any of
these issues before it, frankly, is troubling. The members are sitting in limbo on these
issues.

Mr President, Members of the Chamber, these are the issues that this group of
judges has to confront, and they are now going to be addressed in more specific
detail by my colleagues. | ask you to invite Ms Jones to the podium. | thank you for
your kind attention.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you Mr Sands.
| now invite Ms Lucy Jones to take the floor. Madam, you have the floor.

MS JONES: Mr President, Judges of the Seabed Disputes Chamber, it is a privilege
to appear before you on behalf of the International Seabed Authority.

| will address the structure and functions of the Authority, taking on the baton from
Professor Sands who has just outlined its exclusive mandate under the 1982
Convention, namely, to be solely responsible for the organization and control of
activities in the Area “on behalf of mankind as a whole”.?°

Mr President, to fulfil this role, the Authority is uniquely structured and empowered. It
has extensive powers, including those shown before you now, in article 153 of the
Convention, referred to by Professor Sands, and | will speak to it again.
Subparagraph 1: “Activities in the Area shall be organized, carried out and controlled
by the Authority;”

Subparagraph 4: “The Authority shall exercise such control over activities in the Area
as is necessary for the purpose of securing compliance”; and

Finally, subparagraph 5, very broad: “The Authority shall have the right to take at any
time any measures provided under Part XI to ensure compliance.”3°

My submissions break up into three grounds:

First, | will outline the key organs of the Authority, their respective powers and their
manner of working together;

29 UNCLOS, article 137(2).
30 Underlining added.
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Second, | will address the Authority’s powers to control and enforce compliance of
contractors conducting activities in the Area, including of course the Applicants in
this case, NORI and TOML;

Third, | will address the Authority’s “Inadequate Performance Procedure”, referred to
this morning by Ms Sander as the 2024 Procedure. Respectfully, this document has
become a bit of a red herring insofar as it concerns the Applicants’ requests for
provisional measures.3! | will show you the scope and the time frame that that
procedure envisions.

Mr President, if | may, to my first point, as stipulated by article 158(1) of the
Convention, the Authority has three principal organs:

a. Its plenary body, the Assembly;3?
b. The Council, its “executive organ”;3 and
c. A Secretariat, which is responsible for its administration. 34

The Secretariat is ably led by the Authority’s Secretary-General, who is mandated to
“perform such other administrative functions as are entrusted to [her by the
Authority’s] organs.” That is a directive emanating from article 166(3) of the
Convention.

In addition, the principal organs are assisted by subsidiary organs, including the
much spoken of Legal and Technical Commission, which is a subsidiary organ of the
Council.3®> The Commission’s functions are well set out in the Convention and shown
before you. Here is article 165, which shows the powers of the Commission,
including those to: (i) “make recommendations with regard to the exercise of the
Authority’s functions upon the request of the Council” (that’s subparagraph 2(a));

And (c): “supervise, upon the request of the Council, activities in the Area, where
appropriate, in consultation and collaboration with any entity carrying out such
activities or State or States concerned and report to the Council” (subparagraph
2(c)). Any entity like TOML and NORI.

To be clear, Mr President, the power to make recommendations must be
distinguished from the power to make final and binding determinations, and it is
important to understand the structure of the organs in this way. That latter power, to
make binding determinations, belongs to the Council and that is who the
Commission reports into.

In correspondence leading to these hearings, NORI and TOML have made wide and
varied demands of both the Commission and the Secretary-General. For example, in

31 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations, Issued by the Legal and Technical
Commission, ISBA/29/LTC/5, 19 April 2024: Annex 2.

32 UNCLOS, article 160(1); 1994 Agreement, Annex, section 3(1).

33 UNCLOS, article 162(1).

34 UNCLOS, article 166.

35 UNCLOS, article 163(1)(b).
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their letters of 21 and 22 May 2026, the Applicants demanded that the Commission
adopt a seemingly quasi-judicial process before posing simple questions to them.36

Respectfully, it is not as powers implied this morning. They have not simply asked for
further and better particulars. My colleague, Mr Reichhold, will address this in some
detail. | touch on it now because | want to speak to the nature of what the Applicants
have demanded, why it goes beyond what is feasible, and what they are entitled to
as a matter of law. Mr President, it is key to understand who constitutes the
Commission and its ways of working.

The Commission is currently composed of 38 members, elected by the Council from
a pool of qualitied candidates nominated by parties to UNCLOS.3” In common with
many other treaty bodies, members of the Commission are international experts with
competing responsibilities. They are not employees based at the seat of the
Authority in Kingston. In fact, they are volunteers. Accordingly, and reasonably, their
work is mainly carried out when the Authority is in “session”: that has been referred
to many times and it is simply a shorthand to say the annual meetings of the
Authority in Kingston.® These annual sessions are often divided into two, or
occasionally three, parts. As we are all acutely aware, Part Il of the Authority’s 315
session began on Monday of this week.

It is rare for the Commission to carry out work which requires quorate decision-
making out of session. The reasons for this are pragmatic and easily understood,
Members are not based in Kingston, so any intersessional work requiring decision-
making must be carried out by virtual meetings, spanning time zones and
accommodating the translation of different languages.® This rarely happens; in fact,
the only exception is during the COVID-19 pandemic. It is not consistent with the
practice of the Commission to suggest that it could, or should, have addressed the
Applicants’ sundry list of requests and demands, at pace, and remotely. As
stipulated in the 1994 Agreement and the Commission’s own Rules of Procedure,
decision-making should be by consensus.*? What | bring up now is some
correspondence for you.

This was explained to the Applicants in a letter of 13 May by the Chair of the
Commission. | will read a few portions:

... the work of the Commission is conducted on a collective and consensus-
based basis, it would neither be procedurally appropriate nor feasible for me, in
my capacity as Chair, to express any position on the matters raised in your
correspondence prior ...

essentially, to consulting and deciding with her fellow Commission members.”

36 NORI Annex 7; TOML Annex 5.

37 UNCLOS, articles 163(2) to (3) and 165(1).

38 Rules of Procedure of the Legal and Technical Commission, Rule 2, available at:
https://isa.org.jm/wp-content/uploads/2022/06/rop_ltc.pdf (last accessed 30 June 2026).

39 Rules of Procedure of the Legal and Technical Commission, Rules 25, 28 and 44, available at:
https://isa.org.jm/wp-content/uploads/2022/06/rop_ltc.pdf (last accessed 30 June 2026).

40 1994 Agreement, Annex, section 3(2) and see Rules of Procedure of the Legal and Technical
Commission, Rule 44, available at: https://isa.org.jm/wp-content/uploads/2022/06/rop_Itc.pdf (last
accessed 30 June 2026).
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The Chair then moves to note that she reiterates

the Commission’s full commitment to the discharge of its responsibilities in
accordance with its mandate and established procedures, including with respect
to all matters duly referred to it by the Council.**

By its written statement, Naoero doubles down on the Applicants’ position, flagging
the existence of certain informal modalities, virtual exchanges between the
Commission and contractors pursuant to what is known as the snappily titled
‘ISBA/29/LTC/6’. As Naoero and the Applicants should be aware, these modalities
are not comparable to their demands and the work that they are asking the
Commission to carry out. These modalities are being carried out to increase the
understanding between the parties, that is, the Commission and contractors. They
are expressly stated to be informal, and they expressly preclude decision-making by
the Commission.

I'd like to bring you to paragraph 5(e) of these modalities. Here, you can see the
explicit confirmation of these limitations: these exchange of views, these virtual
modalities between contractors and the Commission, will be informal. Opinions
expressed and statements on questions are considered to be informative and should
not be interpreted as endorsements or recommendations by the Commission or the
secretariat. All contractors engaging in such an exchange of views will be requested
to sign a ‘without prejudice declaration’, and that’s found at the appendix of this
modalities document.

Now, from the record you will be aware, and there was some speak of it this
morning, that the Applicants have been offered consultations; it is on this similar
basis that they were offered. For example, on 22 June 2026, the Secretary-General
wrote to the Applicants inviting virtual consultations between 29 and 30 June on a
without-prejudice basis. This was rejected by letter from the Applicants dated

23 June 2026.

Mr President, if | may, | will move to my second ground, which is to speak to the
Authority’s control of mining in the area.

| have already touched upon the broad powers in article 153. | will just quickly set
before you again a few more relevant provisions. The first is the very broad, here, in
the 1994 Agreement, Annex, section 1.1, which provides the Authority with “...
incidental powers, implicit in, and necessary for, the exercise of ... powers and
functions with respect to activities in the Area.”

Similarly, section 157(2) provides that the Authority “...shall have such incidental
powers ... as are implicit in and necessary for the exercise of those powers and
functions with respect to activities in the Area.”

Finally, the Council very specifically is empowered by article 162(2)(1) to exercise
control over activities in the Area.

41 Underlining added.
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In addition, as Professor Sands has already touched on, contractors are bound by
the clauses in their contracts. There are a standard set of clauses which are
incorporated into all contracts, and they are set out in regulations which have been
developed by the Authority. The regulations relevant in these proceedings are those
concerning Polymetallic Nodules in the Area*? and the standard clauses which you
must consider are 10, 13 and 27. These provide for reporting requirements, which,
as you have heard, includes the submission of annual reports, but also such
additional information to supplement the reports as the Secretary-General may, from
time to time, reasonably require.

Second, these standard clauses contain some undertakings which the contractors
agree to, to carry out exploration in line with the Convention, the 1994 Agreement,
and also to accept the Authority’s control over activities in the area. Finally, section
27.2 is of key importance to these proceedings: the contracts are governed by the
Convention, the Agreement, and, importantly, that applies broadly. The contractors,
their employees, subcontractors, agents and all other persons engaged or working or
acting for them in the conduct of their operations shall observe the applicable law.
And that includes, and they have signed up to, not engaging in any transaction,
directly or indirectly, prohibited by the applicable law.

Mr President, these obligations, and the structures and powers of the Authority,
uniquely empower and facilitated to control activities in the Area.

The Applicants, NORI and TOML, like all contractors, have agreed to this. Their
obligation to provide additional information pursuant to section 10.3 has been
glaringly avoided and my colleague Mr Reichhold will address you fully on this point.

Finally, Mr President, | need to address you on what has become somewhat of a red
herring in these proceedings, and that is the Commission’s Inadequate Performance
Procedure.*® Or, as the Applicants refer to it, the 2024 Procedure.

The history to this is as follows: this came around in 2022 when the Council
requested that the Commission take the step of annually naming contractors that
had, essentially, responded inadequately to calls from the Council to address issues
of concern.** The Commisision, as a subsidiary organ, responded and issued these
criteria, which have become much ado in these proceedings, to address the

42 Decision of the Council of the International Seabed Authority relating to amendments to the
Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area and related matters,
ISBA/19/C/17, 22 July 2013, available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-
19¢-17_0.pdf (last accessed 30 June 2026).

43 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations, issued by the Legal and Technical
Commission, ISBA/29/LTC/5, 19 April 2024: Annex 2.

44 Decision of the Council of the International Seabed Authority relating to the reports of the Chair of
the Legal and Technical Commission, ISBA/27/C/44, 11 November 2022, para. 7, available at:
https://isa.org.jm/wp-content/uploads/2022/12/2225711E.pdf (last accessed 25 June 2026).
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responses of contractors, with the express aim of naming contractors, that is by
company name, that had responded inadequately in the next reporting period. 4°

It is important to take a look at these criteria. Paragraph 2 expressly sets the scope
of the criteria, and that is, this particular procedure is undertaken for each contractor
that has received a notification

... in relation to its contractual obligations arising from the review of its annual
report. The Commission assesses only specific contractual obligations on which
concerns were identified by the Commission and communicated by the
Secretary-General.

In addition, this procedure has a very set timeline. Where the procedure applies, a
three-step process unfolds, beginning, as you will see there, in step 1, with the
Commission’s review of a contractor’s annual report. Then, eventually, in the event
that the responses or comments from the contractor remain unsatisfactory, the
Commission and the Secretary-General are expressly entitled to report the
contractors’ names to the Council. As you will see from this Appendix, this three-step
process ranges over one calendar year, with steps taking place in two sessions of
the Authority.

Respectfully, it is obvious that this is not directly the procedure by which the three
guestions were put to the Applicants on 16 March 2026. These questions do not
arise on the basis of NORI's and TOML’s annual reports, and it does not follow this
time frame. It is also clear, and important, that the existence of this procedure,
applied over a fixed time frame, and applicable to all contractors, does not preclude
the Authority from carrying out its compliance functions and exercising its powers
more generally. That would be an absurd result.

Mr President, | am very grateful for your time. Having now set the stage and outlined
the Authority’s broad compliance powers, | kindly ask you to ask my colleague
Mr Reichhold to the platform.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: | thank Ms Jones, and
| now give the floor to Mr Rémi Reichhold. Sir, you have the floor.

MR REICHHOLD: Mr President, Members of the Seabed Disputes Chamber, it is an
honour to take the floor today and do so on behalf of the Authority.

| will address the pertinent facts of these cases and the events that have led us here
to Hamburg. These have left the Authority and, more specifically, its Legal and
Technical Commission, in a situation of limbo, unable to fulfil its mandate, and its
compliance functions under the Convention.

45 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations, issued by the Legal and Technical
Commission, ISBA/29/LTC/5, 19 April 2024: Annex 2.

46 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations, issued by the Legal and Technical
Commission, ISBA/29/LTC/5, 19 April 2024: Annex 2.
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The Applicants, NORI and TOML, both hold contracts concluded with the Authority
for exploration in the Clarion-Clipperton Zone. If that name of sounds familiar, Mr
President, that is because, as you were shown by Professor Sands, it is part of the
Area covered by the application made by The Metals Company to the US National
Oceanic and Atmospheric Administration (the NOAA).

NORI is sponsored by the Republic of Naoero, from whom we will hear later. TOML
is sponsored by the Kingdom of Tonga. Tonga is not in attendance. Both Naoero and
Tonga are members of the Authority’s Council.*’

Professor Sands, a little earlier, summarized the obligations on Sponsoring States
and contractors and showed you the document on the NOAA website, and the
references therein to the Applicants and their Sponsoring States.*®

Bearing in mind the functions, duties and the exclusive mandate of the Authority, and
in light of the information in that document, the Council, at its 30" session, adopted a
Decision on 21 July 2025. This was a decision adopted by consensus, including
Naoero, with no objections. The 2025 Decision addresses various matters, including
the Secretary-General's engagement with contractors, the annual Inadequate
Performance Procedure, which Ms Jones described to you a few minutes ago and
showed you the slide with a time frame. And, of course, the 2025 Decision also
urges Sponsoring States to provide information relating to non-compliance by
contractors in accordance with article 139 of the Convention. But of particular
relevance, members of the Chamber, for these proceedings are paragraphs 9 and
10 of the 2025 Decision. And these are the paragraphs that are now on your
screens.

Starting at paragraph 9, we see there that the Council, by consensus, requests the

Secretary-General, in accordance with section 10.3 of the contractors’ contracts, to

seek additional information. There is also a reference there to sections 13 and 27 of
the contracts.

At paragraph 10, the Council urges the Commission, that is the Legal and Technical
Commission, by reference to paragraph 9 above and, again, in accordance with
section 27 of the standard clauses, to pay specific attention to possible non-
compliance of contractors with the obligation that they, their employees,
subcontractors, agents and all persons engaged in or working or acting for them in
the conduct of their operations under their contracts shall observe the applicable law.

Mr President, the reason for pausing on this document is because this forms
part of the mandate of the Council and the Commission to proceed and ask the
guestions. It is the 2025 Decision, not the 2026 Decision, that provides this
mandate.

Both Professor Sands and Ms Jones touched on the standard clauses at sections 13
and 27 of the contracts. These clauses, in essence, give effect to the obligation on

47 See: https://isa.org.jm/organs/the-council/ (last accessed 2 July 2026).
48 “The Metals Company USA, Application for Polymetallic Nodule Exploration License for USA B,
July 2025”, International Seabed Authority Judges’ Folder for Round 1, 2 July 2026, pp. 55-57.
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NORI and TOML to accept control by the Authority. In particular, clause 13.2(b), we
have there the obligation

[tlo comply with the ... obligations created by the provisions of the Convention,
the rules, regulations and procedures of the Authority and the decisions of the
relevant organs of the Authority...

which includes, of course, the Commission and the Council.
Subparagraph (e) is:

To observe, as far as reasonably practicable, any recommendations which may
be issued from time to time by the ... Commission.

Paragraph 9 of the Council’s decision, which is back up on your screens, as you can
see, refers also specifically to section 13, section 27 of the Applicants’ contracts, but
also at paragraph 9, we have there an express reference to section 10.3.

Turning to that section, so this is now 10.3 of the Applicants’ contracts, imposes a
very specific obligation:

The Contractor shall also submit, in addition, such additional information to
supplement the reports referred to in sections 10.1 and 10.2 hereof as the
Secretary-General may from time to time reasonably require in order to carry
out the Authority’s functions under the Convention, the Regulations and this
contract.

Accordingly, on that basis, on 15 January 2026, the Secretary-General sent a
circular to all contractors. And thereafter, during the Authority’s 315t session, in the
first part, February of this year, the Commission provided an update on its
implementation of the 2025 Decision. The Commission noted that responses had
been received from all 21 contractors, but specifically with respect to paragraph 10 of
the Council’'s 2025 Decision, the Commission stated that it had identified two
contractors — neither of whom were named in the Commission’s report — as requiring
specific attention for possible non-compliance.*°

And it is as a result of that, Mr President, Members of the Tribunal, that the
Authority’s Secretary-General wrote privately to both contractors, to each of them,
and asked the questions. And this is what that letter states. Starting at the top, the
Secretary-General writes:

As per paragraph 10 of ISBA/30/C/19 [i.e. the Council's Decision of 21 July
2025], the Contractor has [...] been identified as requiring specific attention to
possible non-compliance that may arise out of direct or indirect actions related
to activities in the Area, including obligations to act in accordance with the
multilateral legal framework established by the Convention and the Agreement.
In light of this paragraph 10 (so paragraph 10 of the 2025 Decision), the

49 Addendum to the Report of the Legal and Technical Commission on the implementation of the
Council’s decision relating to a request for additional information from contractors at risk of non-
compliance with their contractual obligations, ISBA/31/C/4/Add.1, 6 March 2026: ISA Response
Annex 5.
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Commission wishes to ask additional information to the Contractor on the
following issues.

That is what takes us, Mr President, members of the Chamber, to the three
guestions that have been put to the Applicants. They are on your screens. | will
not read them out because you have been taken to those questions earlier, but
the Authority will make five observations on this letter and the questions.

The first observation: you will note that the Secretary-General has adopted a
careful and measured choice of words in this letter, and those words reflect the
language of paragraph 10 of the Council’s 2025 Decision. It is specific attention
to possible non-compliance that may arise.

In stark contrast to the unhappily contentious nature of this litigation, these questions
plainly do not amount to an adversarial process, and nor are they inherently or
inevitably prejudicial. On the basis of the language and tone adopted in the
Applicants’ pleadings, one might imagine that the Authority was conducting
something akin to The Spanish Inquisition. Plainly, it is not.

The second observation: the Council, the Commission and the Secretary-General all
have the power to ask such questions of a contractor. The decision to ask questions
is a discretionary one and it is covered by article 189 of the Convention. Ms Jones
took you through some of the powers and functions of the Council and the
Commission, including articles 162 and 165 respectively, and also to article 166, by
which the Secretary-General is empowered to perform administrative functions as
entrusted to her by the Council and the Commission.

The third observation: the Applicants, NORI and TOML, are under a legal obligation
to answer these questions. Professor Sands took you to the relevant provisions of
the contracts earlier today. For whatever reason, the Applicants have declined to
answer these three questions. And they have, in this way, failed to comply with their
contractual obligations.

The fourth observation: contrary to the supposed bemusement they express, the
Applicants can be in no doubt whatsoever as to why these questions were put to
them. You have seen the application made to the NOAA. You will have noted that in
their applications, NORI and TOML pass in total silence on the relevant documents
and the facts. And in addition to the NOAA application document, the Applicants’
parent company issued a press release on 1 May 2026 celebrating the NOAA'’s “full
compliance” stamp of approval.® But, Mr President, even if there was any doubt, the
Secretary-General’s letter on your screens, on its face, tells the Applicants that the
possible non-compliance relates to the obligation “to act in accordance with the
multilateral legal framework established by the Convention and the Agreement.”! In
other words, the obligation to accept the International Seabed Authority as the sole
authority with respect to the Area — as set forth in article 137 of the Convention — and
to comply with the procedures and decisions of the Council and the Commission.

50 See: https://investors.metals.co/news-releases/news-release-details/noaa-determines-tmc-usas-
consolidated-deep-seabed-mining-0 (last accessed 2 July 2026).
51 NORI Annex 5; TOML Annex 4.
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The fifth observation: three days after the Secretary-General transmitted these
guestions to the Applicants, the Council — of which both Naoero and Tonga are
members — adopted another decision by consensus, without objection. In its
Decision of 19 March 2026, the Council expressly supported the Commission’s
inquiry. That is on your screens now at paragraph 4. The Council expressed its
support for the Commission’s intent to continue its inquiry, and it requested the
Commission to take the two steps at (a) and (b). So the first one was to consider
information, and the second one is to continue to ensure due process.

It is important to look at what the Council actually decided, but also when it was
decided. This 2026 Decision on your screens came three days after the Secretary-
General transmitted the questions to the Applicants. And it is in that context, and
against that backdrop, that the Council expressed, by consensus, its support of the
inquiry process, which had already started. And that is why the decision sets out,
very broadly, the framework within which the Commission should continue to carry
out its work.

So, first, to consider information obtained from the contractors and from other
sources, and (b) to continue to ensure due process, transparency and fairness at
every stage, because when those words were adopted, the questions had already
been asked.

Mr President, the Commission is not a kangaroo court, as the Applicants would have
you believe. The Commission’s three questions are no more than an initial
information-gathering exercise, a preliminary step, intended to ascertain the facts
and give the Applicants an opportunity to feed into the process at an early stage.
They do no more than seek relevant information. No more and no less. And very
obviously, they express no view on the facts.

It is also important to note that, even at that point, the Authority did not ‘name’ the
Applicants. The information about the Applicants has only emerged because of these
proceedings that they have brought. NORI and TOML are the authors of their own
publicity. Moreover, the process was, and still is, at a very early stage, as
acknowledged by the Council itself, which, in the preamble of the 2026 Decision,
states that identification for “specific attention to possible non-compliance” is a
“preliminary step and does not constitute a finding of non-compliance”.>?

In addition to this, in its last operative paragraph, the Council adds, in its 2026
Decision, that “any additional information provided under this decision shall be
treated in accordance with applicable confidentiality rules and without prejudice to
any rights under the Convention, the 1994 Agreement, and the rules, regulations,
and procedures of the Authority.”>3

So that takes us, then, to how did the Applicants, NORI and TOML, react to this
request for information? Well, in short, not well. They adopted the kind of approach
that will be familiar to anyone who has ever been involved in sharp-elbowed
commercial litigation: the best form of defence is attack. And attack they did.

52 |bid.
53 |bid.
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28
29
30
31
32
33
34
35
36
37
38
39
40
41

By letters dated 21 and 22 April 2026, the Applicants made a series of demands,
seeking to dictate precisely how the Commission should carry out its functions.>*

Mr President, we have put one of the two letters on your screens. This is the one that
has come from NORI on 21 April. And you will see we have struggled to put all of
these demands on the screen at once.

We heard from Mr Wordsworth this morning that this is not such a big ask, but let us
take a look at the ask. First of all, the Applicants demanded

a. to be provided with “any factual findings and any proposed
recommendation to the Council, in sufficient time for comment before
transmission.”®®

But of course, at that point, there were no factual findings.

b. Second, the Applicants demanded to be informed of “the basis” on
which they were identified.>®

This, as | have said, they well knew.

C. Third, the Applicants wanted “complete copies” of “materials (including
documents, data or analyses) that were before the Commission when this
identification was made”.>’

d. Fourth, they demanded the “source of those materials...”.%®

e. Fifth, in respect of each of the three questions that were asked, the
Applicants demanded asked:

i. First, “the specific facts or conduct, relevant time periods, and any
documents on which the Commission relies upon”;® and

ii. “whether each question concerns actual conduct, planned conduct, or
conduct by third parties”;®® and

ii. “how the Commission proposes to distinguish between contractor-
originated data and data provided by, or protected by, the Authority”;®!

and they demanded:

iv. identification of “the precise legal bases relied upon (including the
relevant UNCLOS provisions, the Authority’s rules, regulations and
procedures, and specific contractual clauses that the Commission
considers to be engaged)”;%2 and

54 NORI Annex 7; TOML Annex 5.
55 |bid.
56 |bid.
57 |bid.
58 |bid.
59 |bid.
60 |bid.
61 |bid.
62 |pid.
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v. an explanation as to “the connection between those provisions and the
“applicable law™ under the Applicants’ contracts.®® Each of these in
relation to the three questions. But the list goes on.

Sixth, the Applicants requested from the Commission “the definition it applies to
‘appropriation of any part of the Area or its resources’ and to explain how a data-
sharing agreement could amount to such appropriation or otherwise be considered
‘outside the multilateral framework’.”64

Seventh, they demanded “confirmation that any interim views, draft findings and final
recommendation will clearly identify the legal provisions relied upon, set out the
evidence considered, and explain the reasoning linking the factual record to the
applicable law.”®®

Eighth, the Applicants demanded from the Commission “an index of the materials on
which the Commission intends to rely and disclosure of any material that may be
adverse to [their] position, including relevant public sources.”®®

Ninth, the Applicants demanded to attend, and be heard at, the Commission’s
meetings in Kingston, during the current session which is happening right now,
including “answering technical and legal questions arising during or immediately
following the Commission’s deliberations.”8’

Having summarized these requests, rather than Mr Wordsworth’s description of “not
a big ask”, perhaps a better description is “deluge”. One interpretation of this deluge
is that the Applicants were feeling rather defensive, so they tried to turn things
around, and, on top of everything, they imposed a deadline of less than three weeks
on the Commission, during a period when they knew the Commission was not in
session.

That is a litigation strategy. Is it reasonable, Mr President, to demand that the
Commission address all of those issues within 17 days, when it is not in session? Is
there a right under the Convention, under the 1994 Agreement, in the rules,
regulations, procedures of the Authority, or under the contracts, for the Applicants to
impose these demands on the Commission? Can contractors make their compliance
with obligations to provide information dependent on such demands? The answers to
those questions are: no, no and no.

The Authority has been patient, it has acted fully within its powers, and reasonably,
in trying to resolve these issues before this hearing. On 13 May 2026, the Chair of
the Commission wrote to the Applicants, and, as Ms Jones showed you, the Chair
explained that the Commission’s work is on a collective consensus basis, and it
would not be procedurally appropriate for the Chair to deal with all of those issues on
her own. The Chair explained that they require full and proper consideration, and
deliberation by the Commission as a whole, and that is why the Chair also reiterated

63 1bid.
64 1bid.
85 Ibid.
56 Ibid.
57 Ibid.
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“the Commission’s full commitment to the discharge of its responsibilities in
accordance with its mandate and established procedures, including with respect to
all matters duly referred to it by the Council.”®®

What was the response of the Applicants to the letter from the Chair? Well, a few
days later, they sent to the Authority Notices of Dispute under the Convention. That
is, once more, a litigation strategy.®°

Nevertheless, the Authority sought to engage with the Applicants constructively. On
26 May 2026, the Secretary-General wrote to the Applicants proposing consultations,
following discussions with the senior leadership of the Commission. The Secretary-
General stressed that the Applicants’ requests were “receiving thoughtful
consideration”, that the Authority “remains committed to fostering a collaborative and
amicable solution that serves the best interests of all the parties involved”, and the
Secretary-General stressed that the Authority “is dedicated to the peaceful resolution
of this matter and to fulfilling [its] responsibilities in good faith, with full respect for the
rights and obligations of all parties under the Convention.”’°

Mr President, members of the Chamber, the Authority’s position has not changed.
Last week, again, the Secretary-General reiterated the Authority’s invitation to
engage in consultation with the Applicants and also offered an extension of time to
answer the Commission’s questions.’*

The Applicants have rebuffed the Authority’s invitations to engage in constructive
dialogue. They have, instead, pursued an aggressive — and premature — litigation
strategy: they chose to come to the Seabed Disputes Chamber, to enlist the support
of its judges, and to request the prescription of provisional measures. The objective
is clear: it is deflection and evasion of obligations under the Convention, and in
particular avoiding answering the questions that were put to them, which are
reasonable and necessary.

This litigation strategy was chosen as a way of putting the Authority on the back foot,
and to dissuade it from following through on its obligations to oversee compliance
with the multilateral framework.

Mr President, those are the facts. They make clear that these requests for the
prescription of provisional measures are strategic, without merit, and wholly
premature. It is not the rights of the Applicants that are in issue: it is the obligations
by which they are bound. To address those points, Mr President, | would respectfully
invite you to ask Professor Sands to return to the podium, but before doing so,

Mr President, we’re in your hands, but it now may be an opportune time for the
break. Thank you for your attention.

68 NORI Annexes 8 and 9; TOML Annex 6.

69 |hid.

7O NORI Annex 11; TOML Annex 9.

71 Letter from the Secretary-General of the International Seabed Authority to the Agent of the
Applicants dated 22 June 2026.
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THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you, Sir. | do
believe that it is the appropriate time for the Chamber to withdraw for 15 minutes and to
come back at 4.30 p.m. Thank you.

(Break)

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Please be seated.
Thank you. Mr Sands, you have the floor.

MR SANDS: You have now heard from my colleagues Mr Reichhold and Ms Jones
on the facts, the role granted by the 1982 Convention to the Authority, as custodians
of the Area; its essential compliance powers and procedures; and the rationale for
the rather simple, straightforward and, we say, necessary questions put to the
Applicants on 16 March 2026, pursuant to these functions. This sets the factual
background for the Chamber’s function in addressing the requests for provisional
measures. In so doing it does also raise questions about the role of the Chamber,
which of course has a specific and narrowly prescribed function, as agreed by the
drafters of the 1982 Convention. The drafters, very wisely, it might be said, did not
give the Chamber the burden of micromanaging decisions to be taken by the
Authority, and it certainly did not allocate to the Chamber the role of substituting itself
for the Authority’s exercise of discretionary powers. You will not be asked to draft the
right questions for the Applicants. That is for the Authority. Article 189 in this regard
is rather clear.

Let me turn to the six measures requested by the Applicants. In so doing, let us
recall that provisional measures are exceptional in character. They exist solely to
ensure that the rights of a party in a case, both parties — and | will come to that — are
not undermined pending the determination of the case on the merits. As was
remarked long ago in the famous Anglo-Iranian Oil arbitration, they “may easily be
considered a scarcely tolerable interference in the affairs of a sovereign state” — or in
this case, the Authority.”? | recall too, but it is important to make the point since it is
well established across all international courts and tribunals, in particular ITLOS, that
the requirements and conditions for provisional measures to be granted are
cumulative in nature.” If any one is not met, it is the end of the matter.

The Applicants request that the Chamber order the Authority to do a number of
things: immediately suspend the inquiry regarding the alleged ‘possible non-
compliance’ of the contractors with their contractual obligations, pending the final
decision of the Chamber.

As you can see, this is the request for provisional measures. You are aware of it.
They want a number of things: to suspend the inquiry; to refrain from any further
steps in relationship to the inquiry; to ensure there are no recommendations,
findings, reports, or other outputs from the Commission; not to take any action that
could aggravate or extend this dispute, or as is common with many such

72 Anglo-Iranian Oil Co. Case, Order of July 5, 1951: I.C.J. Reports 1951, p. 89 (Judges Winiarski
and Badawi Pasha, diss), at p. 97.

73 Request relating to the Return of Property Confiscated in Criminal Proceedings (Equatorial Guinea
v. France), Provisional Measures, 1.C.J., Order of 12 September 2025, p. 7, para. 36.
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applications, to order such other provisional measures as the Chamber considers
necessary.

In addition, NORI invites this Chamber to order that: pending the final decision of the
Chamber, to prohibit the Authority from taking any step or adopting any position,
including through the LTC, that would prejudge, refuse, or otherwise adversely affect
NORI's application for an extension.

I'll come back briefly to that in due course.

Now, by any standard, | think it is clear that these requests are essentially concerned
with procedural steps to be taken by or on behalf of the Authority. | think for anyone
who has been involved in any provisional measures cases, you will, | am sure, agree
that these are very far-reaching in their practical effect. What they seek to do in
effect is to delay an investigation by the Authority into matters of non-compliance and
to do so, essentially, for years. Literally, the Applicants are calling on the Chamber to
stop the Authority from carrying out the compliance function granted to it by the
drafters of the 1982 Convention until you have dealt with this case on the merits.
Now, if you accede to that, you have understood what will happen. Your doors will
open and all someone will have to do is bring an application for provisional measures
on a case and they can completely stymie these types of procedural steps by the
Authority.

The scope, actually, | would say, is breathtaking in its reach: the Authority and its
organs are, in effect, to be prevented even from posing simple, straightforward
guestions to a contractor, or from even considering an act of possible non-
compliance under a contract. Mr Reichhold took you through the support
consensually of the Council for the steps that have been taken. You are being asked,
in effect, to determine that the Council, acting by consensus, got it wrong.

To grant these requests is to destroy the Authority’s power of control of the
contractors, to make it entirely ineffective, as a working institution, and to put it and
its organs into years of limbo. And you're being asked to do this at the very moment
when the multilateral framework created by the Convention is at risk.”* That may not
be a coincidence.

As | explained in my initial intervention, the Convention and the Authority are faced
with information of possible activities being taken in the Area without the
authorization of the Authority. If realized, these real and serious threats would erode
the exclusive mandate of the Authority and undermine the multilateral framework that
is the Convention; to accede to the request is to undermine a mandate which
prevents a lawless race to the bottom for resources.

In essence, the Applicants are asking the Chamber to order the Authority to cease its
investigation of actions, information on which is publicly available. As explained in
my initial intervention today, the Applicants complain that they have been outed by
an Addendum issued by the Commission in March 2026, which footnotes the

74 Statement of Madam Secretary-General at the 36th Meeting of States Parties to UNCLOS on
15 June 2026, available at: https://isa.org.jm/wp-
content/uploads/2026/06/ISA_MSG_SPUNCLOS JUNE-2026.pdf (last accessed 25 June 2026).
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information about an exploration application by The Metals Company USA, to the US
National Oceanic and Atmospheric Administration.” That is wrong: the application is
publicly available. You have everything you need on that material, and | refer you in
particular to pages 55 to 57 of your folders.

On its face, this publicly available material appears to raise direct questions about
compliance with the requirements of the Convention, not least article 137. So what is
the Authority to do, in the face of such public information? May it ask questions? May
it investigate? The Applicants say no, it may not. And by the decision issued on
Monday, under article 90, paragraph 4, the LTC can do nothing pending the
conclusion of this provisional measures phase, with all that implies for further delay.

Against this backdrop, merely by making this request for the prescription of
provisional measures, the Applicants argue, in essence, they have to stop work, the
Authority organs. If given effect, a coach and horses are driven through the powers
of the Authority. This means, in practical terms, that all a contractor has to do to
bring the Authority’s exercise of its compliance functions to a grinding halt is to file a
case and bring an application for provisional measures to this Chamber. Is that really
what this Chamber wishes to achieve? Does the Chamber really want to open the
door to a micromanaging of the compliance functions of the Authority? Does the
Chamber really want to accede to a request which effectively allows a contractor to
engage in acts that, on their face, appear possibly to give rise to serious questions of
compliance? We say, that would be a deeply damaging situation, and it would be a
ludicrous outcome. The Chamber would effectively be setting itself against the
Authority, including the Council, and all those parties to UNCLOS which support the
way the Authority has conducted itself. The approach has been entirely consensual
to this point. In this respect, you may wish to ask yourself this question: How many
UNCLOS parties have expressed support for the positions adopted by Tonga and
Naoero in relation to this matter?

Mr President, the Applicants’ requests are not only deeply damaging to the effective
functioning of the Authority’s compliance function, but we are going to go further. We
are going to say they are, basically, not arguable. The Authority welcomes this
opportunity to appear before the Chamber in this first case, but, truly, it comes to
Hamburg in some sense of dismay and confusion as to why we are all gathered here
at all. The Applicants have no need for any provisional measures and they know it.
They know, as the Chamber surely knows, that the Commission is merely at an early
information-gathering stage and is not taking any decisions which could have any
binding effects. Is there a precedent anywhere in the world for an international court
or tribunal to intervene by way of a provisional measures application to prevent a
regulatory authority from gathering information? If there is one, | have not come
across it. | have been in practice before international courts and tribunals for 37
years, and | sit as an arbitrator in investor-state arbitrations and we get many
requests for provisional measures and | have not seen anything that looks like this; a
mere gathering of information in the exercise of a regulatory compliance function,
and one that is discretionary in nature. Show us an example of a precedent; you will
have heard more silence from the Applicants in relation to that issue. And in this

75 Addendum to the Report of the Legal and Technical Commission on the implementation of the
Council’s decision relating to a request for additional information from contractors at risk of non-
compliance with their contractual obligations, ISBA/31/C/4/Add.1, 6 March 2026, para. 6: Annex 5.
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case, as you have heard from my colleagues, the Council has expressly committed,
before any decision with binding effect is taken, “to continue to ensure due process,
transparency and fairness at every stage in the conduct of this inquiry, including by
providing contractors and Sponsoring States with the right to respond”.”®

You have seen the letters dated 26 May and 22 June 2026, in which the Authority’s
Secretary-General has offered consultations. Regrettably — and we do regret this —
the Applicants have refused to engage, and what they have done instead, as Mr
Reichhold made clear, is opt for an adversarial, contentious, litigious route. The
strategy is very clear: delay, delay, delay; that is what this is all about.

Mr President, by your decisions, some might think the Chamber has given legs to
this adversarial route. We are quite sure that is not your intention. Indeed, the
Applicants themselves have now recognized that their requests are delaying certain
matters in a manner that they now say is not in their interests. May | be clear: for the
Authority, the delays which it and its Commission are now subject to, do raise
serious concerns about the future functioning of the arrangements set out in the
Convention. Many of the parties to UNCLOS, to be frank, are also surprised and
concerned by this turn of events.

Let me now, against that background, turn to the preconditions for the prescription of
provisional measures, which are well known to anyone with experience before
international courts and tribunals, and particularly well known to this panel of judges.
As many reasonable observers have already articulated, some of them in public
places, you will be aware of them, it is plain that the Applicants’ request fails on all
four conditions.

The necessary preconditions for a grant of provisional measures are set forth in
article 290 of the Convention. They are well established; they are not in dispute
between the Parties in these proceedings. Put shortly, to grant the Applicants’
requests this Tribunal must:

First, satisfy itself that it has prima facie jurisdiction over the Applicants’ claim under
Part XI, section 5 of the Convention;’” and it can exercise that jurisdiction.

Second, conclude the rights alleged by the Applicants are “at least plausible”;”®

Third, find there to be a real and imminent risk of irreparable prejudice to the rights
alleged by the Applicants, pending the final decision of this Chamber;”® and

76 Decision of the Council relating to the report of the Legal and Technical Commission on the
implementation of the Council’'s decision relating to a request of additional information from
contractors at risk of non-compliance with their contractual obligations, ISBA/31/C/18, 19 March 2026,
para. 4(b): Annex 6.

7T UNCLOS, article 290(1).

78 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 107.

79 |bid, para. 126 citing M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom of Spain),
Provisional Measures, Order of 23 December 2010, ITLOS Reports 2008-2010, p. 58, at p. 69,
para. 72; Delimitation of the Maritime Boundary in the Atlantic Ocean (Ghana/Cote d’lvoire),
Provisional Measures, Order of 25 April 2015, ITLOS Reports 2015, p. 146, at pp. 156 and 161,
paras. 42 and 74; “Enrica Lexie” (Italy v. India), Provisional Measures, Order of 24 August 2015,
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Fourth, conclude that any measure granted — and this is important and they passed
again in silence on this — will equally preserve the rights of the Authority, including
the right to ensure compliance with the Convention.

To be clear, the Chamber of the Tribunal is not bound to grant any measure even if
these preconditions are satisfied. Article 290(1) states that the Tribunal has the
power to prescribe “any provisional measures which it considers appropriate under
the circumstances to preserve the respective rights of the parties to the dispute”.8!
The use of the expression “which it considers appropriate” underscores the fact the
decision to grant or refuse a request for provisional measures is one for the
discretion of this Tribunal, taking into account all the circumstances. The
circumstances include, the Authority says, the effective functioning of the
arrangements for assessing compliance with the requirements of the Convention,
both in these two cases, and in the future. We do invite you to turn your minds to the
consequences of any order that may emerge.

| turn to the first precondition which this Chamber must address: does it have prima
facie jurisdiction in these two cases. The Applicants seek to found their claims on
article 187(c)(i) and (ii) of the Convention. This provides jurisdiction for the Chamber
in disputes that concern “(i) the interpretation or application of a relevant contract or
a plan of work; or (ii) acts or omissions of a party to the contract relating to activities
in the Area and directed to the other party or directly affecting its legitimate
interests;....”

But we noted, as | am sure you did, and they have only finally come to talk about it
today, that the original Applications fail to make any mention of article 189 of the
Convention. This provides for crucial limitations which are to be placed on the
jurisdiction of this Chamber.

The language of article 189 is clear and it reflects the desire of the drafters of the
Convention to ensure that this Chamber is not called upon to micromanage the
compliance and other work of the Authority.

First, article 189 provides that this Chamber has no jurisdiction to opine on the
Authority’s exercise of its discretionary powers, and the sending of questions to the
Applicants was an exercise of discretionary power;

ITLOS Reports 2015, p. 182, at p. 197, para. 87; Detention of three Ukrainian naval vessels (Ukraine
v. Russian Federation), Provisional Measures, Order of 25 May 2019, ITLOS Reports 2018-2019,

p. 283, at p. 307, para. 100; M/T “San Padre Pio” (Switzerland v. Nigeria), Provisional Measures,
Order of 6 July 2019, ITLOS Reports 2018-2019, p. 375, at p. 400, para. 111.

80 “Enrica Lexie” (Italy v. India), Provisional Measures, Order of 24 August 2015, ITLOS Reports 2015,
p. 182, at p. 203, paras. 125 and 126; Delimitation of the Maritime Boundary in the Atlantic Ocean
(Ghana/Cébte d'lvoire), Provisional Measures, Order of 25 April 2015, ITLOS Reports 2015, p. 146, at
p. 155, paras. 39 and 40.

81 Underlining added.

82 See Request for the Prescription of Provisional Measures Submitted by Naoero Ocean Resources
Inc under Article 290(1) of the United Nations Convention on the Law of Sea, 30 May 2026; Request
for the Prescription of Provisional Measures Submitted by Tonga Offshore Mining Ltd under Article
290(1) of the United Nations Convention on the Law of Sea, 30 May 2026.
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Second, this Chamber has no jurisdiction to substitute its discretion for that of the
Authority — you cannot draft your own questions;

Third, this Chamber has no jurisdiction to pronounce itself on the question of whether
any rules, regulations and procedures of the Authority are in conformity with the
Convention or, more broadly, invalid. In fact, in their Application, some of the letters
preceding their Application, that assertion was made.

Mr President, we say that the preliminary and non-binding acts complained of by the
Applicants — intended to gather and assess information — fall squarely within these
article 189 carve-outs. Cutting through all the noise you heard this morning — and
there was a lot of it — what the Applicants have come here to dispute is the
Authority’s exercise of discretionary compliance powers. The decision on whether to
ask questions of a contractor in relation to information that may suggest an issue of
possible non-compliance with its contractual obligation is, by its very essence, a
discretionary power. The content of those questions is also a matter of a
discretionary nature for the Authority. In particular, the expressions of discretionary
power are to be found in the procedure that is outlined in paragraphs 9 and 10 of the
2025 Council Decision, to which you have already been taken. You have no
jurisdiction, we say, to review those decisions by the Council.

This type of dispute on whether or not the Authority may ask questions of a
contractor is exactly the kind of discretionary power that is taken outside of the
Chamber’s jurisdiction by the operation of article 189. We will come back a little more
tomorrow on some of the articles that have been submitted on article 189. The
drafters of the Convention were wise: they understood, they recognized that it would
not be useful or helpful or desirable for this Chamber to become embroiled in the
day-to-day exercise of powers allocated to the Authority to engage in its compliance
functions. That is not a judicial function. Article 189 reflects an allocation of
institutional competences, and this Chamber, like the Authority, is bound to respect
them. The drafters of the Convention recognized that the Authority is best placed
and best informed and most appropriately structured to make judgment calls on the
appropriate exercise of compliance powers, certainly at the investigative phase. And,
of course, it is an entity which has a membership of a large number of countries
which place constraints on what it can and will do.

My colleague Ms Jones has taken you through the various functions of the
Authority’s organs. They were designed specifically for this purpose, and we say
they have been well designed and they work well.

The Convention grants a spectrum of discretionary powers to the Authority. Some
are quite broad, like the power provided under article 153(4) for it to “take at any time
any measures provided for under [Part XI] to ensure compliance”. That is a broad
power. Others are more narrowly prescribed, such as the section 10.3 contractual
power, flowing from the Nodule Regulations and used by the Secretary-General to
request additional information from contractors.

The drafters, we say, were wise to ensure that the Convention did not require the

Seabed Disputes Chamber to put itself in the shoes of the Authority and opine on the
exercise of these powers. And that is why they saw fit to circumvent this issue
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entirely and they established the limits of article 189 in the Convention. We can put it
another way: do each of you wish to allocate to yourselves the role of deciding on a
measure provided under Part XI to ensure compliance? Do each of you wish to
determine the questions to put to a contractor where information exists which may
give rise to a possible question of compliance? Is that really the role of a judge who
sits on this Chamber, to decide what questions would be put, and when and how, in
the pursuit of compliance with the Convention? With great respect, merely to put
those questions out there is to answer them. They answer themselves.

And | can go further. By the same rationale, it is plain that this Chamber has no
jurisdiction to decide upon the Authority’s discretionary application of its Procedures
and Criteria for Extension.®3 This aspect of NORI’s claim is clearly outside the
jurisdiction of the Tribunal.

That said — and we do want to be absolutely clear on this point — the Authority
recognizes that it is not immune to judicial review by this Chamber, and that article
189 does not provide for a blanket exclusion of jurisdiction. There are exceptions
contained in article 189 of the Convention, but none apply to the Applicants’ cases.
While much smoke and mirrors are deployed, seen clearly, what the Applicants are
objecting to is the Authority’s exercise of discretionary compliance powers, and in
particular the questions posed to the Applicants pursuant to the procedure adopted
in paragraphs 9 and 10 of the 2025 Council Decision.

The Applicants attempt to argue that there is a conflict between the Authority’s acts
and section 13.4 of their respective contracts, which provide that the Authority will
“fulfil in good faith its powers and functions under the Convention and the Agreement
in accordance with article 157 of the Convention.” You heard counsel for the
Applicants this morning. That has been dropped; there is no allegation of the
Authority acting in bad faith. We had said — this was drafted before this morning —
that the assertion is completely unarguable, and particularly at this preliminary stage
of the investigation. You have seen for yourselves what is publicly available in terms
of information on the Applicants’ engagement with the NOAA system. Is this
Chamber really going to say, against the background of that information in the public
domain, that the questions posed by the Authority to the Applicants somehow go
beyond a good faith exercise of powers under the Convention and the Agreement?
For this Chamber to so rule would be extraordinary. It would completely undermine
the role of the Authority. It would undermine the Convention and the multilateral
system that it establishes and it would undermine the rule of law. And some say that,
in essence, is what the Applicants actually seek to do.

Having illustrated that the Applicants’ claims fall within the carve-outs of article 189
of the Convention, | don’t need to go any further, and mindful of the long day
accommodated by this Tribunal, | will address the Applicants’ misconceived reliance
on Convention article 187(c)(i) and (ii), but only very briefly.

83 Decision of the Council of the International Seabed Authority relating to the procedures and criteria
for the extension of an approved plan of work for exploration pursuant to section 1, paragraph 9, of
the annex to the Agreement relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982, ISBA/21/C/19, 23 July 2015: Annex 1.
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First, article 187(c)(i) provides jurisdiction over disputes concerning “the
interpretation or application of a relevant contract or a plan of work”. As | have
already explained, there is no dispute under the relevant contracts. The Applicants’
assertion that the section 13.4 undertaking of good faith has been breached by the
Authority, we would have said is unarguable; they have now dropped it.

Second, article 187(c)(ii) is limited to provide jurisdiction over disputes concerning
“activities in the Area”, a term defined at article 1(3) as “all activities of exploration
for, and exploitation of, the resources of the Area”. The Applicants’ compliance
complaints do not address “activities” as defined in the Convention. No, they relate to
the Authority’s exercise of its compliance powers under Part XI of the Convention
and the 1994 Agreement, including the Authority’s discretionary powers under article
153 of the Convention, and those of the Council pursuant to article 162 of the
Convention. This does not fall within the remit of article 187(c)(ii).

Let me move to the second precondition for provisional measures, namely, that this
Chamber must satisfy itself that the rights alleged by the Applicants are “at least
plausible”.®* It may be helpful to remind ourselves of the key acts on the part of the
Authority which are complained about by the Applicants. These are:

(i) The March 2026 Addendum of the Commission, which footnotes a public
application by The Metals Company USA to the US National Oceanic and
Atmospheric Administration.®® As | have already explained, the Applicants
are referenced in this public application, but they are not named in the
Commission’s Addendum; and

(i) Secondly, the three questions posed to the Applicants on 16 March 2026,
by private letter sent by the Secretary-General of the Authority to the
Applicants.®®

To a lesser extent, NORI also complains of the Commission’s deferral of its
consideration of its extension application, from Part | of the 315t session to Part Il
But as explained in the Report of the Commission of 6 March 2026,8" there is no
great mystery or magic about this or what happened: pursuant to the Procedures
and Criteria for Extension, the Commission is required to consider applications in the
order in which they have been received.®® NORI's application was the last of the
eight applications under consideration to be received, and it was not entitled to “jump
the queue”. The Commission was not able to address all applications due to time
and capacity constraints, and so NORI, together with one other contractor, was

84 The “Zheng He" Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 107.

85 Addendum to the Report of the Legal and Technical Commission on the implementation of the
Council’s decision relating to a request for additional information from contractors at risk of non-
compliance with their contractual obligations, ISBA/31/C/4/Add.1, 6 March 2026 (“Addendum”),
para. 6: Annex 5.

86 NORI Annex 5; TOML Annex 4.

87 Report of the Chair of the Legal and Technical Commission on the work of the Commission at the
first part of its thirty-first session, ISBA/31/C/4, 6 March 2026, para. 13: Annex 4.

88 Decision of the Council of the International Seabed Authority relating to the procedures and criteria
for the extension of an approved plan of work for exploration pursuant to section 1, paragraph 9, of
the annex to the Agreement relating to the Implementation of Part XI of the United Nations
Convention on the Law of the Sea of 10 December 1982, ISBA/21/C/19, 23 July 2015, para. 8:
Annex 1.
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carried over to Part Il of the 315t session which is currently underway. It is now,
however, prevented from considering this, following the decision made on Monday,
under article 90, paragraph 4, of the Rules of the Tribunal. As a consequence,
NORI’s contract is due to expire on 22 July 2026.

The Applicants say it will be saved by the transitional measures, which you can see
on the screen, contained at paragraph 16 of the Procedures and Criteria for
Extension. But it's not so clear. It is the Authority’s position that this may not be
correct, as NORI’s contract is due to expire before, not “after the next scheduled
meeting of the Legal and Technical Commission”, as the language of paragraph 16
provides and makes clear. This provision existed for a different reason than the one
that we are now faced with. Since they’ve raised this this morning, we will return to
this issue tomorrow in our second round.

Against this background, returning to the plausibility of rights, I'm bound to say it's a
dizzying range of rights that are invoked in the somewhat desperate pursuit of
provisional measures arising from a couple of rather simple acts on behalf of the
Authority. What this Tribunal has to decide is whether these alleged rights have any
legal basis and whether they are applicable to the facts.

Before delving into each right, we do need to unpack a misunderstanding which the
Applicants’ cases are built upon. Both NORI and TOML cite “criteria” and a
“framework” which they say mandates a particular structure to any and all
investigations by the Authority of possible non-compliance by a contractor. This is a
straw man argument. The process to which the Applicants refer is known as the
Inadequate Performance Procedure. And as my colleague Ms Jones has explained,
that Procedure is just one type of compliance-monitoring, based on the
Commission’s review of a contractor’'s annual report, with the particular aim of
naming contractors who are found to have performed in a manner that is inadequate.
Its existence does not and cannot preclude the Authority from exercising distinct
compliance functions, as occurs in these two cases.

The three questions posed to the Applicants on 16 March 2026 were made pursuant
to the process adopted in paragraphs 9 and 10 of the 2025 Council Decision. As you
are now well aware, the Inadequate Performance Procedure does not directly apply
to these questions, as is obvious from even a cursory glance at this document. As
shown at Appendix 1, the Inadequate Performance Procedure ranges over one
calendar year and is expressly tied to the review of a contractor’s annual report.

So let me now turn to each of the Applicants’ cited “rights” in turn. And | would just
interject here that what | am going to say has been somewhat overtaken by events
because you've heard this morning that the Applicants basically are now limited to a
single complaint about rights being breached, namely, due process. But on the basis
of the written statement, the Applicants did make an allegation of discrimination. We
thought in the written statement this was somewhat half-hearted, claiming a breach
of article 152 of the Convention, but failing to specify any basis or grounds for
discrimination, and in particular failing to point out any comparator or any lack of
objective and reasonable justification to support a discrimination argument.
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The Applicants have been requested to provide information to the Commission to
enable it to carry out its functions under paragraphs 9 and 10 of the 2025 Council
Decision. They are contractually obliged to provide this information under section
10.3 of their contracts. There is no discrimination. Why do we say that? Because the
two Applicants are plainly distinguished from all other contractors by their own
actions: the explicit reference to them in the public application by The Metals
Company USA to the US National Oceanic and Atmospheric Administration indicates
that they appear to have been engaged in certain acts which distinguishes them from
all other contractors. | have shown you this document and the relevant extracts are
found at pages 55 to 57 of your folders. It is that conduct which has caused the
guestions to be asked; as we say, the Applicants well know. If information comes to
light that any other contractor has engaged in similar or analogous conduct, then
they too would be asked questions.

Second, the Applicants assert breaches of their right to “due process and fair
treatment”. And this now is what remains of the case. And this complaint appears to
stem from a guarantee set out in the Council’'s Decision of 19 March 2026, which
expressly requests the Commission to continue to ensure due process, transparency
and fairness, and stipulates that contractors, and Sponsoring States alike, will be
provided with the right to respond.®® There is no plausible argument by the
Applicants that their rights have been violated, or could have been violated, in
relation to due process. And it is not the case, as | understood Mr Wordsworth to say
this morning, that all you have to point to is the existence of a right. That is not the
practice of international courts and tribunals. Not in cases in which | have argued,
not in cases in which | have sat, not in cases before this International Tribunal for the
Law of the Sea. If I heard him correctly, Mr Wordsworth said that, on the plausibility
of rights, all you have to do is show the existence of the rights. It is not only incorrect,
but it cannot be correct. You have to show, of course, the existence of certain rights,
but you also have to offer some colourable evidence that there exists a plausible
basis for concluding that a violation of those rights might occur or might have
occurred.

As he was addressing you, and | was listening to him with great care, my mind
turned to the possibility of examples. The first one that came to me was from my own
recent practice. It is in relation to a rather different matter, and | hope you'll forgive
me for bringing it up, but it concerns allegations of the act of genocide. Now, I'd like
to refer you, because it is so well written, to a separate opinion of Judge Nolte at the
International Court of Justice, who addressed the circumstances in which the ICJ
indicated provisional measures in the case brought by Gambia against Myanmar. As
he recorded in his separate opinion — not a dissenting opinion, a separate opinion
explaining the judges’ — the Court’s vote. The Court considered and found that the
actions of those who orchestrated the attacks on the Rohingya community read as a
veritable checklist of genocidal intent. And those reports that he read, and that the
Court read, allowed the Court to form and recognize an inference that, at that
provisional measures stage, a genocidal intent was present. And Judge Nolte then
writes: “Based on this information, the Court considers that under the circumstances

89 Decision of the Council relating to the report of the Legal and Technical Commission on the
implementation of the Council’'s decision relating to a request of additional information from
contractors at risk of non-compliance with their contractual obligations, ISBA/31/C/18, 19 March 2026,
preamble: Annex 6 (underlining added).
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the rights of the Rohingya group deriving from article 2 of the Genocide Convention,
as alleged by The Gambia, were plausible.” And you'll find that at paragraph 13 of
Judge Nolte’s separate opinion in the ICJ Order of 26 January 2024 in South Africa
v. Israel. I'll provide the citation.

In other words, it's not just the existence of a right that matters but also some
evidence that a violation of those rights is plausible. And that, of course, was what
happened in my experience before this Tribunal in the Libertad case, when | acted
for Ghana v. Argentina. If you look at paragraph 98 of the provisional measures
order, in that case you will see: “Actions taken by the Ghanaian authorities affect the
immunity enjoyed by this warship under general international law.” And that was the
basis, correctly, in which the Tribunal ordered provisional measures.

In this case, by contrast, there is no evidence whatsoever at this preliminary stage
that any rights of due process have plausibly been violated. They received
guestions. They were invited to provide a response. They failed to do so. Instead,
they sent a deluge of demands, and having met a response entirely reasonably from
the Authority that we're not in a position to address those demands, they now say
their due process rights have been violated. With great respect, that is a nonsensical
claim.

How can it be said that the simple and straightforward questions posed to the
Applicants are incompatible with the Council’s instruction or have somehow violated
their due process rights? Can it really be argued that the Applicants or their
Sponsoring States (Naoero and Tonga) have been or will be denied their right to
respond? Absolutely not. Of course they won’t. The Authority has repeatedly
reassured the Applicants that the process under paragraphs 9 and 10 of the 2025
Council Decision will be carried out in good faith and with full respect for the
Applicants’ rights under the Convention and their contracts.

The third argument that was made is a claimed breach of article 13.4 of their
contracts, which contains an undertaking by the Authority to “fulfil in good faith its
powers and functions under the Convention and the Agreement in accordance with
article 157 of the Convention.” We had drafted this before hearing them speak this
morning. We simply could not see how any of the acts of the Authority stands in
breach of this obligation. It simply could not be understood by us how the Authority
could be said, by posing questions, to have acted not in good faith, and we’re glad to
see that that claim has fallen by the wayside.

Fourth, the Applicants then throw the proverbial kitchen sink at their requests, and
they broadly allege that they have somehow been subject to “unlawful or ultra vires
acts by the Authority”. | think you have now seen for yourselves that that argument is
completely unarguable.

And there’s a fifth and final argument, which, again, we heard nothing more about
this morning. The Applicants assert rights to “have its legitimate interests
safeguarded”. Have you ever heard of a more hopelessly vague assertion than that
one? They don’t even define what their “legitimate interests” are. They don't state
which of these interests have not been safeguarded by the Authority. And they had
nothing more to say about it this morning.
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In short, it seems that they rely now only on alleged violations of due process rights.
There are no plausible rights in issue in this case, period.

| turn to the third precondition, and the sense of false urgency which has been
whipped up by the Applicants’ own actions. This is what has led to our hasty
gathering today, at great expense. As this Tribunal stated in the “Zheng He” case,
the Tribunal may prescribe provisional measures under article 260 if the urgency of
the situation so requires.®® So you have to determine if there is a risk of irreparable
prejudice to the rights of the Applicants and whether such risk is real and imminent.
And we say, again, it is simply not even arguable that there is any risk or urgency in
this case in relation to questions posed.

First, as has already been made clear, the Authority is only at a preliminary stage.
No steps have been taken by the Authority that could be said to affect the Applicants’
rights in any way at all. At this early stage of the procedure, as provided for by
paragraphs 9 and 10 of the 2025 Council Decision adopted — | am going to stress it —
by consensus, the only material step taken by the Authority has been to request
information from the Applicants, and to do so by way of a private letter. The
Applicants are well aware that there is no imminent risk of prejudice to their rights. It
is a point on which the Authority has been crystal clear. For example, in its March
2026 Decision, the Council expressly acknowledged that the “...identification for
‘specific attention to possible non-compliance™ as reflected in the Commission’s
March 2026 Addendum “is a preliminary step and does not constitute a finding of
non-compliance...”.?? It has also requested the Commission “continue to ensure due
process,” and so on and so forth.%?

In addition, by letters dated 13 May 2026, the Secretary-General communicated the
Commission’s full commitment “to the discharge of its responsibilities in accordance
with its mandate and established procedures, including with respect to all matters
duly referred to it by the Council.”®3

Finally, and most recently, the Authority has proposed consultations and has relayed
to the Applicants its dedication to “fulfilling [its] responsibilities in good faith, with full
respect for the rights and obligations of all parties under the Convention.”%

Well, look, the Applicants now invite you to proceed on the basis that somehow the
Commission will imminently conclude and “produce findings or recommendations”
that are somehow binding on them.®® There is no evidence before you to support
that proposition. It is simply a presumption, an assumption. It is concocted out of thin

%0 The “Zheng He" Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 126.

91 Decision of the Council relating to the report of the Legal and Technical Commission on the
implementation of the Council’'s decision relating to a request of additional information from
contractors at risk of non-compliance with their contractual obligations, ISBA/31/C/18, 19 March 2026,
preamble: Annex 6.

92 |bid, para. 4(b).

9 NORI Annexes 8 and 9; TOML Annex 6.

%4 NORI Annex 11; TOML Annex 9; see also: Letter from the Secretary-General of the International
Seabed Authority to the Agent for NORI and TOML dated 22 June 2026: Annex 10.

9% NORI Provisional Measures Request, para. 58; TOML Provisional Measures Request, para. 54.
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air. There is no fixed time frame found in paragraphs 9 and 10 of the 2025 Council
Decision, and there is nothing to support the Applicants’ assumption that the
Commission will somehow complete its inquiry process at Part Il of the 315 session
or that it will do anything without ensuring due process, transparency and fairness,
and providing the Applicants and their Sponsoring States with the right to respond,
and more.

Second, with respect to NORI's extension application, this was scheduled to be
considered as Part Il of the Authority’s 315 session. This contract does not expire
until 22 July 2026, so NORI’s activities in the Area have not been impeded and there
was no urgency in this regard. In addition, there is no basis — and this is really
important — to suggest that the Commission’s consideration of NORI's extension
application in any manner influenced or was informed by the ongoing inquiry. They
are two completely separate processes and you have no evidence before you to
indicate anything otherwise. They are separate. The processes are entirely separate
and governed by the Authority’s Procedures and Criteria for Extension. Yet,
ironically, it is the Applicant, by its requests, that has now stopped the process on the
extension and given rise to the very difficulty that it now complains about. Nothing to
do with anything we have done; it is what they've done that has caused this difficulty.

Third, and finally, it is, frankly speaking, very challenging to understand what type of
prejudice it is that the Applicants can claim they face, bearing in mind the repeated
guarantees of due process already provided by the Authority. To the extent the
Applicants have held concerns that they could be publicly named by the Authority as
contactors at risk of possible non-compliance, both NORI and TOML have already
opted to make the information and their role public by bringing these proceedings.
They brought these proceedings. They are now telling the whole world what is going
on, not the Authority. Respectfully, the horse that is named Publicity has bolted. And
it has bolted because of the actions of the Applicants, not the Authority.

As to other forms of prejudice, the Applicants are commercial entities with
contractual rights to carry out exploration activities in the Area. Any prejudice they
might hypothetically suffer is necessarily revenue-based. In accordance with well-
established principles and practice, that is not irreparable, and it cannot therefore be
subject to a provisional measures order.%

Finally, Mr President, | move to address the fourth and final precondition which the
Chamber must consider, and on which the Applicants passed again in complete
silence: the impact on any measure you may order on the functioning of the Authority
and on the rights of the Authority.

As noted by the International Tribunal for the Law of the Sea in Delimitation of the
Maritime Boundary in the Atlantic Ocean, the object of provisional measures is
“preservation of the respective rights of the parties to the dispute...”,% in the plural.
Accordingly, this Chamber must be “concerned to safeguard the respective rights
which may be adjudged in its Judgment on the merits to belong to either Party”. %8

9 Delimitation of the Maritime Boundary in the Atlantic Ocean (Ghana/Céote d'lvoire), Provisional
Measures, Order of 25 April 2015, ITLOS Reports 2015, p. 146, at p. 163, para. 88.

97 Ibid, p. 155, at para. 39.

%8 |bid, p. 155, at para. 40.
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We have rights. The Authority has rights. They are interfering with the Authority’s
rights by bringing these proceedings.

Let me conclude as | began, putting before you the requests of the Applicants: they
are extensive, they are intrusive and they are highly prejudicial to the ability of the
Authority to exercise its compliance functions under the Convention, and it may well
be that they have been designed for that purpose.

First, in essence, the Chamber is being asked to endorse and facilitate NORI and
TOML'’s refusal to respond to the Authority’s questions of 16 March;

Second, the Chamber is being asked to micromanage the compliance role of the
Authority, inserting itself into the shoes of both the Council and the Commission.
That is what the merits phase is essentially going to be about. The Applicants ask
this Chamber to prohibit the Authority “from taking, authorizing, or permitting any
further steps or measures” in connection with their possible non-compliance. Have
you ever come across a more extraordinarily far-reaching request than this one, one
that calls for a complete cessation of any consideration of the Applicants’ conduct
and an enforced silence between two organs of the Authority: the Council and the
Commission; and

Third, NORI calls upon the Chamber to prohibit the Authority from addressing its
extension application unless it proceeds “with consideration of that application in a
lawful and impartial manner.” There is no evidence before you that the Authority has
not done so. It is difficult to avoid the glaring implication: NORI is content for the
Authority to consider its application, but only if it is minded to grant it.

Evidently, the measures sought by the Applicants do not “stabilize the dispute” or
“preserv[e] the status quo”.®® To the contrary, they invite this Chamber to step into
the shoes of the Authority, to micromanage its affairs and to fetter the Authority’s
essential compliance mandate. If this Chamber were to accept the Applicants’
premise and grant any of the measures sought, that would set an extraordinarily far-
reaching precedent. The Authority has to be at liberty to apply its discretionary
compliance powers. It is the institution which the parties to UNCLOS have
determined is best informed and most appropriately structured to make those
judgements. That is what is envisioned. That is what is mandated by article 189 of
the Convention.

Mr President, members of the Seabed Disputes Chamber, that brings to a
conclusion my submissions on the conditions for granting provisional measures. We
say none of the requests are met, none of the conditions are met and there should
be no provisional measures. The requests should be rejected in their entirety.

Before wrapping up, the Authority does have three brief, final observations:

First, it is important to be clear about what is really going on here. Two contractors,
to whom the Authority has granted authorizations to explore, appear to have entered

99 NORI Request for Provisional Measures, para. 68; TOML Request for Provisional Measures,
para. 63.
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into arrangements with NOAA. On their face, and putting it at their very lowest, those
arrangements raise questions of compatibility with the obligation to respect the
Authority’s exclusive role in granting such licences. You are being asked to prevent
the Authority from investigating those facts, from putting questions to the contractors,
from even considering any aspect of this matter. If the Chamber accedes to that
request, you would be putting in issue — undermining — the future of article 137 of the
Convention.

Second, the President issued a decision to allow Naoero to participate, not only by
submitting a written statement, but also to address the Tribunal. We say with the
fullest respect, that was a rather generous decision, but of course we completely
accept it. That said, there is nothing in Naoero’s written statement which requires
much of a response from us beyond what we have already said in our written
statement, which is reaffirmed. You will have noted, with interest no doubt, that
Naoero had nothing to say about the conditions for the granting of provisional
measures. And you will have noted that Naoero, like the Applicants, had nothing to
say anything about the compatibility of its approach with the requirements of article
137, or article 189. Naoero is a party to UNCLOS. As such, it is bound to accept that
“[a]ll rights in the resources of the Area are vested in mankind as a whole, on whose
behalf the Authority shall act”; and that minerals recovered from the Area “may only
be alienated in accordance with [Part XI of the Convention] and the rules, regulations
and procedures of the Authority”; and that “[n]Jo State or natural or juridical person
shall claim, acquire or exercise rights with respect to minerals recovered from the
Area except in accordance with [Part XI]”; and that “no such claim, acquisition or
exercise of such rights shall be recognized.” Those are the obligations on Naoero
and every other party to the UN Convention on the Law of the Sea.

So we look forward, shortly, to hearing from Naoero as to how its sponsoring of, and
support for, the Applicant in these proceedings may be said to be compatible with
article 137. We look forward this afternoon to hearing an explanation of how clause
23.14 of its updated sponsorship agreement — you will find that at page 56 of the
Judges’ folder — can be said to be compatible with article 137 of UNCLOS.

Finally, Mr President, and on a more personal note, may | say that | personally have
never before come across an application for a request for provisional measures that
a State or international organization be required to desist from asking questions or
otherwise acting in relation to conduct which, on its face, appears to be inconsistent
with its rights and responsibilities under an instrument of international law. In that
sense, the request is historic. For this Tribunal to accede to the requests would also
be historic, but not, one imagines, in a way that would give rise to much comfort over
time. The Applicants, as contractors, we say, are using this Tribunal to drive forward
a particular agenda. They want to delay a non-compliance investigation. They
appear to offer an impression of wishing to undermine, if not destroy, the multilateral
framework that is UNCLOS. If this Chamber blinks, it will add fuel to that ambition.

Mr President, members of the Chamber, the Authority has every confidence that on
careful reflection, it will ensure that the International Tribunal for the Law of the Sea
continues — as it has done since its very first case, in which | was privileged to
appear — to protect and enhance the well-being of the 1982 Convention. At a time
when the rule of law is under very real challenge, the Authority expresses the hope

ITLOS/PV.26/C34-C35/2 39 02/07/2026 p.m.



OCoO~NOOUTE WNPE

that the Tribunal will act to promote the rule of law and multilateral arrangements, not
to undermine them. | thank you for your kind attention.

That brings to a close the first-round arguments of the Authority. Thank you, Sir.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you very much,
Mr Sands. You said it brings to an end this chapter.

| would now like to call on Mr Lionel Rouwen Aingimea, Vice President of the
Republic of Naoero. Your Excellency, you have the floor.

MR AINGIMEA: Mr President, members of the Chamber, it is a great honour and
privilege to appear before you on behalf of the Republic of Naoero (“Naoero”). My
name, as you have introduced, is Mr Lionel Rouwen Aingimea. | am the Vice
President of my country and also the Minister of its foreign affairs.

Naoero is grateful for the opportunity to participate in these proceedings under article
190(1) of the United Nations Convention on the Law of the Sea (“the Convention”)
and appreciates the Chamber confirming our right to participate. We believe strongly
that our participation as a Sponsoring State will assist the Chamber in the discharge
of its important judicial function and consideration of the important matter brought to
you for your attention.

Naoero appears before you today as a State Party to the Convention; as a member
State of the International Seabed Authority, including its Council and Finance
Committee; and, most importantly for present purposes as the sponsoring State of
one of the Applicants, Naoero Ocean Resources Inc., or NORI.

That role places Naoero at the intersection of the contractual relationship under
scrutiny, the institutional processes of the Authority, and the obligations imposed on
Sponsoring States by Part XI of the Convention. It is precisely because these
responsibilities are engaged that Naoero considers it necessary to assist the
Chamber in these proceedings.

Mr President, Members of the Chamber, Naoero is a Small Island Developing State.
It is also a long-standing member and proactive participant in the regime governing
activities in the Area. It played an instrumental role in the proceedings that led to this
Chamber’s 2011 Advisory Opinion on the Responsibilities and Obligations of States
with Respect to Activities in the Area.

Naoero therefore comes before this Chamber with an established and consistent
commitment to the integrity of the Convention, including Part XI, in which article 137
is located, and the 1994 Implementing Agreement.

Naoero will structure its submissions in four parts:

First, I will address the central issue in these proceedings, namely, the requirements
of due process in the context of the Authority’s ongoing inquiry into NORI.

100 Respondent’s Written Statement, para. 91.
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Second, | will turn to the conduct of the Respondent, tracing the sequence of events
and interactions between Naoero and the Respondent in the context of the present
dispute.

Then next, | will address why, from Naoero’s perspective, the prescription of
provisional measures by this Chamber is appropriate and necessary under article
290 of the Convention.

Finally, | will offer brief closing remarks and present Naoero’s submissions.

| address first the central issue in these proceedings. The central issue concerns the
Authority’s failure to afford due process to NORI in the context of the Authority’s
inquiry into whether NORI has complied with its contractual obligations.

For Naoero, that issue is practical. Naoero must be able to understand and assess
the Authority’s concerns to engage with its contractor and to ensure compliance in
an informed way. Yet, it has been required to engage without being given the
information necessary to do so properly. The present proceedings are not concerned
with the merits of the inquiry. Rather, they concern whether or not that inquiry
adheres to fundamental elements of due process.

The Respondent’s prematurity objection misunderstands the right invoked. Naoero
and NORI do not ask the Chamber to decide the merits of compliance. They ask to
preserve the procedural conditions necessary for that inquiry to be lawful. A denial of
the right to know the case to be met and to be heard at the moment the inquiry is
being conducted is not a defect that can be cured after findings or recommendations
have been made.

Specifically, Naoero submits that due process requires two essential elements:

First, the contractor and its sponsoring State must be fully informed of the legal and
factual basis for both the Authority’s identification of the contractor as one allegedly
raising concerns, and for the questions addressed to it.

Second, the contractor and the sponsoring State must be afforded a meaningful
opportunity to respond before any findings, statements or recommendations by the
Authority’s organs are made.

Mr President, the requirements of due process are not foreign to the Authority’s
framework. Indeed, they are expressly recognized within it.

The Legal and Technical Commission has itself expressly acknowledged that
identifying and naming contractors in relation to potential non-compliance raises a
“key concern” of due process.! It has accepted that in this regard the process must
be neutral, objective, transparent and timely, and one that elicits positive

101 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations (ISBA/29/LTC/5), dated 19 April 2024, para. 9.
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responses.t%? Those are not aspirations external to the ISA regime; they are legal
standards articulated by the Authority itself.

In furtherance of these principles, the Commission has adopted a structured
process, including a three-step approach that is intended to afford due process to
contractors being reviewed for compliance concerns.% That process is important
because it indicates what fairness looks like in this context, notably ensuring a
process that presupposes a transparent exchange with respect to concern before
any adverse conclusion is reached.

The Commission also has a practice of engaging in intersessional exchanges with
contractors, specifically to facilitate detailed discussions on compliance issues.

That past practice is critical in this case. The Authority cannot, on one hand, rely on
intersessional practice when seeking information from contractors and Sponsoring
States, yet reject the possibility of intersessional engagement when clarification is
sought from it. The issue is not whether the Commission can work between
sessions; plainly it can and it has done so to hold detailed exchanges with
contractors. But that capacity has not been used in the present inquiry.

Moreover, in the context of this inquiry, the Council of the Authority has expressly
directed the Commission to ensure due process, transparency and fairness at every
stage of the inquiry, including by providing contractors and Sponsoring States with a
right to respond.1%4

The importance of due process is heightened in this case because Naoero appears
before you as a sponsoring State. Under article 139, paragraph 1, of the Convention,
States Parties have the responsibility to ensure that activities in the Area carried out
by entities under their sponsorship are conducted in conformity with Part XI.

The role of the sponsoring State under Part Xl is not ceremonial; it is a substantive
legal responsibility. It links the contractor, the national regulatory framework and the
institutional regime of the Authority. Where that relationship is engaged by an inquiry
of this kind, due process for the contractor and for the sponsoring State is
inextricably linked.

As recognized by this Chamber in its 2011 Advisory Opinion, the obligation under
article 139 extends not only to the Convention itself but also to the rules, regulations
and procedures of the Authority, as well as to contractual arrangements with
sponsored contractors. It requires the sponsoring State to exercise effective

102 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations (ISBA/29/LTC/5), dated 19 April 2024, para. 10.
103 Criteria for identifying contractors that have responded insufficiently or incompletely, or failed to
respond, to the calls from the Council to address issues identified by the Legal and Technical
Commission in relation to their contractual obligations (ISBA/29/LTC/5), dated 19 April 2024,
Appendix 1.

104 Report of the Chair of the Legal and Technical Commission on the work of the Commission at the
first part of its thirtieth session (ISBA/30/C/4), dated 14 March 2025, para. 11.

105 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion,
1 February 2011, p. 10, at p. 40, para. 105.
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control and to respond in a timely and informed manner to any indication of potential
non-compliance.

The discharge of these obligations depends on the flow of information between the
Authority, the contractor, and the sponsoring State. The Convention contemplates a
cooperative system in which Sponsoring States are able to obtain relevant
information concerning alleged non-compliance, assess it, and, where necessary,
take corrective measures. Absent that exchange, the sponsoring State is deprived of
the very means through which it must fulfil its obligations and avoid potential
responsibility.

It is the absence of information, not the request for provisional measures, that short-
circuits the Convention system: a sponsoring State cannot exercise effective control
over a contractor in relation to unidentified concerns, undisclosed evidence, and
unstated criteria.

Naoero takes its sponsorship obligations with the utmost seriousness. Naoero has
devoted sustained legislative and institutional effort to establishing a sponsorship
regime that is coherent, practical, and capable of effective oversight. Its participation
in the seabed regime has been consistent and constructive, and directed towards the
orderly development of the legal framework governing activities in the Area.

To that end, Naoero has established a comprehensive domestic framework,
comprising primary legislation, implementing regulations, and a dedicated national
authority with responsibility for supervision. It remains among a relatively limited
number of States Parties to have adopted a fully integrated regime specifically
addressing seabed mineral activities.

That framework is designed to secure effective control in accordance with the
Convention, and to give effect to the due diligence standard articulated by this
Chamber in its 2011 Advisory Opinion.1% Within that framework, oversight is
exercised and compliance is monitored; and, in that context, NORI has consistently
met its contractual and regulatory obligations.

Naoero therefore appears before this Chamber as a sponsoring State that has
consistently sought, in good faith, to discharge its responsibilities.

That context is relevant. It serves to underline that the present concern is not
incidental. It goes to the practical ability of a sponsoring State to fulfil the obligations
that the Convention places upon it.

The Authority has not explained why NORI was identified, what factual material gave
rise to that selection, or by reference to what legal framework or legal obligation the
ensuing questions were framed. Yet the inquiry has moved forward as though those
foundational matters were already understood by all concerned. They were not.

106 Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion,
1 February 2011, p.10, at pp. 43-44, paras. 117-120.
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The difficulty is not that the Commission asked questions. The difficulty is that it first
identified NORI as requiring specific attention for possible non-compliance, and then
required NORI and Naoero to respond without identifying the factual material, legal
standard, or criteria that justified that selection. It then refused to answer questions
posed by NORI and Naoero seeking to clarify the decision and understand the
inquiry process and timelines. Without any clarification or engagement, it is
impossible for Naoero to carry out its responsibilities as a Sponsoring State. Due
process is therefore engaged not by a final sanction but by the adverse procedural
position in which NORI and Naoero have already been placed.

The Commission has not provided the legal and factual basis for NORI’s
identification. It has not explained the evidentiary basis for its concerns. At the same
time, it has imposed deadlines and required responses. The result is a process in
which obligations are engaged, but the information necessary to comply with those
obligations is not provided.

This directly undermines NORI’s participation in the inquiry and Naoero’s ability to
discharge its obligations under article 139.

The conduct of the Respondent reinforces these concerns. It is important to focus on
the exchanges between NORI, Naoero and the Authority. Taken individually, each
may appear procedural. Taken together, however, they show a consistent pattern:
requests for clarification were denied; requests to participate to be heard were left
unanswered; and yet deadlines and information demands continued to be pressed
and further consideration during the current ongoing session is imminent. It is that
sequence which gives the present dispute its urgency.

From the outset, Naoero approached the matter in a constructive and measured
way. It did not question the Authority's mandate to examine issues of compliance.
Nor did it seek to impede the work of the Commission. What it sought was clarity as
to the legal and factual basis of the concerns said to arise in relation to NORI, so that
Naoero could perform its responsibilities as a Sponsoring State in an informed and
responsible manner.

Naoero does not ask the Chamber to prevent regulatory scrutiny. It asks only that
scrutiny be conducted on the terms the Council itself required: with due process,
transparency, fairness and a right to respond.

That position was first put squarely before the Council and directed to the
Commission on 16 March of this year, 2026. Naoero asked by what criteria
contractors had been selected for specific attention, what materials were before the
Commission, and what standard or evidentiary threshold had been applied. Those
guestions went to the fairness and transparency of the process itself. Notably, no
member of the Commission was present for the presentation of the Chair of the
Commission’s report and therefore none of the questions raised by Naoero and other
Council members were addressed.

When no substantive clarification was forthcoming, Naoero followed up by writing on

17 April 2026. In that letter, it repeated the questions already raised and explained
why the matter could not be treated as a procedural formality. Far from being a
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premature complaint as the Respondent alleges, %’ as Naoero explained, it required
this information in order to understand the steps taken to date and any future steps
the Commission may take, so that Naoero can properly discharge its obligations as a
Sponsoring State under article 139 of the Convention.

In doing so, Naoero also sought clarification as to the source of the information that
had led to NORI’s apparent identification. That request was especially important
because, without knowing whether the concern arose from annual reporting, some
other material before the Commission, or another source altogether, neither NORI
nor Naoero could assess the factual basis upon which the inquiry was proceeding.

Naoero also requested, pursuant to Rule 53 of the Commission’s Rules of
Procedure, to attend the Commission’s deliberations on this inquiry at the meeting of
the Commission in June and July 2026, as a matter particularly affecting Naoero.
Naoero explained that it sought to attend not to intrude upon the Commission’s work,
but to support it, to assist the accuracy of the record, and to ensure that it could
discharge its obligations under Part Xl responsibly. NORI, likewise, sought an
opportunity to be heard. Neither request was granted nor received a substantive
answer.

On 13 May 2026, the Chair of the Commission responded but did not engage with
the substance of the questions raised. Instead, the Chair stated that because the
Commission was not in session, it could not be procedurally appropriate or feasible
to address them. With respect, that did not resolve the difficulty. Nor was that
response accompanied by any assurance that the questions raised by Naoero would
be addressed before the Commission met, or before any further step was taken in
the inquiry. The practical consequence was that Naoero and NORI were left to
respond to an evolving process without knowing the factual or legal basis on which it
had been initiated or having any assurance as to when information would be
provided, if ever.

The questions relating to processes and timelines were also left unanswered, leaving
Naoero and NORI to question how in practice the Council’s direction to the
Commission to ensure due process, transparency and fairness at every stage of the
inquiry, including by providing contractors and Sponsoring States with a right to
respond, would be met.108

It also sat uneasily with the Commission's own working methods. As the materials
before the Chamber shows, intersessional engagement is by no means foreign to
the Commission’s practice, including in its exchanges with contractors on
compliance matters, and despite what Respondent states at paragraph 93 of its
written statement, Naoero does not understand why such intersessional engagement
could not have at least been explored in this instance.1®

107 Respondent’s Written Statement, para. 94.

108 Report of the Chair of the Legal and Technical Commission on the work of the Commission at the
first part of its thirtieth session (ISBA/30/C/4), dated 14 March 2025, para. 11.

109 Respondent’s Written Statement, para. 93.
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Naoero was therefore left without the clarifications it had sought, without a response
to its request to attend, and without any assurance that the requirements of due
process, transparency and fairness would, in fact, be respected at stage.

On 15 May 2026, two days before the Chair had declined to engage substantively
with Naoero’s questions, the Authority requested additional information from Naoero,
to be provided within one month, concerning how Naoero intended to ensure that
NORI complied with all applicable obligations under the Convention and what
measures it would take to ensure that NORI's exclusive exploration rights remained
within the limits of the Convention and the Authority’s mandate.

Yet that request from the Authority was made without first identifying, in any concrete
way, the concerns said to justify it. One cannot reasonably expect a sponsoring
State to respond meaningfully to concerns that have not been fully articulated or
genuine questions addressed.

On 20 May 2026, Naoero responded to the Chair of the Commission, noting that the
procedural matters remained unanswered and that, notwithstanding that silence, the
deadline imposed on NORI for its responses remained in place. In other words, the
process continued to move forward, while the information necessary for an informed
response had still not been provided.

Naoero also recalled that the Council had, only recently, directed the Commission to
ensure due process, transparency and fairness at every stage, including by providing
contractors and Sponsoring States with a right to respond. Naoero pointed out that,
to date, it had received neither the necessary assurances nor even the courtesy of a
response to its request to attend the relevant deliberations.

On 5 June 2026, Naoero wrote again to the Secretary-General of the Authority.
Naoero explained that the Commission’s determinations in respect of NORI directly
affects Naoero’s rights, interests and obligations as a sponsoring State. That
communication was, again, a constructive effort to engage and to move the process
onto a sound procedural footing. Naoero emphasized that its relationship with the
Authority is essential and it cannot respond meaningfully to concerns that have not
been clearly identified. Put simply, the Authority should enable, nor hinder, the
sponsoring State’s ability to perform its duties. Finally, and with Naoero’s utmost
concern, when these proceedings began, the Authority sought to prevent Naoero's
participation in them.

Contrary to what is asserted in the Respondent’s statement,° there was no basis in
the Convention or the Rules of the Tribunal for the limitations the Authority sought to
impose. But the more fundamental point is one of principle. The Authority’s position
is difficult to reconcile with the reality that Naoero has repeatedly engaged the
Authority on these very issues, that its own legal interests and responsibilities are
centrally and directly implicated by the inquiry into its sponsored contractor and that
an attempt to curtail its participation sits uneasily with the cooperative and
transparent functioning of the Part XI system.

110 Respondent’s Written Statement, para. 96.
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Mr President, members of the Chamber, the significance lies in the overall picture: at
every stage, Naoero acted in good faith, seeking information and fair engagement,
but was not given a clear explanation or a real opportunity to respond. For that
reason, Naoero seeks provisional measures not to hinder the Authority but to
preserve a process that is fair and workable.

| now turn to the requirements for the indication of provisional measures under
article 290, paragraph 1, of the Convention. That provision empowers the Chamber
to prescribe such measures as it considers appropriate to preserve the respective
rights of the parties.

The object of such measures is preservative. They are directed not to a final
resolution of the dispute, but to safeguarding rights from serious prejudice pending
the final decision. That is exactly the function Naoero invites the Chamber to perform
here.

The jurisprudence of the Tribunal establishes three conditions: prima facie
jurisdiction; plausibility of rights; and a real and imminent risk of irreparable damage
or prejudice.

Naoero addresses those conditions from its own standpoint as a Sponsoring State,
whose interests and obligations are directly affected by the way in which the
Authority’s inquiry is conducted.

The Chamber has prima facie jurisdiction under article 187(c), including
subparagraphs (i) and (ii), which concern disputes relating to the interpretation or
application of contracts and acts of the Authority.

The present dispute concerns the conduct of the Authority in the exercise of these
functions under Part XI and, more specifically, the observance of due process in the
ongoing inquiry into NORI. In Naoero’s submission, that is sufficient at this stage to
establish the Chamber’s prima facie jurisdiction.

The due process rights are well established and arise from the Convention, the rules,
regulations and procedures of the Authority, the exploration contract between NORI
and the Authority, and the Council’s own decision. The observance of these rights is
also indispensable to the proper performance of the sponsoring State’s obligations
under article 139.

Naoero submits that NORI’s rights are more than plausible; they are well established
and are directly reflected in the Authority’s applicable legal framework.

Mr President, before turning to the question of irreparable prejudice and urgency,
Naoero wishes briefly to address a recent development of which it has become
aware through correspondence exchanged between the Parties concerning the
President’s direction under article 90(4) of the Rules. Naoero understands that the
Authority has taken the surprising position that the direction prevents approval of
NORI’s application for an extension of its exploration contract during the current
session and that, if the application is not approved, NORI’'s contract will expire on
22 July 2026.
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Naoero respectfully does not share that understanding. As Naoero understands the
applicable legal framework, where an application for extension has been duly
submitted but the Commission’s report and recommendations have not been
considered and approved by the Council, paragraph 16 of Council Decision
ISBA/21/C/19 provides for the contract, together with the rights and obligations
arising under it, to be deemed extended pending completion of that process. Naoero
therefore sees no basis for the proposition that NORI’s contract would simply expire
merely because the application has not been considered or approved during the
present session.

The matter is of particular concern to Naoero because any contrary interpretation
could cause significant prejudice to Naoero’s sponsored contractor and, in turn, to
Naoero’s own rights, interests and responsibilities as a Sponsoring State under

Part XI of the Convention. Naoero therefore respectfully records its concern with any
interpretation that would adversely affect NORI’'s pending extension application or
contractual rights before the Authority’s processes have run their course in
accordance with the applicable legal framework.

There is a real and imminent risk of irreparable prejudice.

At this very moment, the Commission is in session from 29 June to 10 July 2026.
Should the Commission advance this inquiry or reach conclusions, there is a very
real possibility that a determination by the Commission will have reached without due
process having been observed.

That risk is not hypothetical. Requests for clarification have gone unanswered.
Deadlines have been maintained. Participation by NORI and Naoero have been
denied. And no assurances have been given — none — that NORI or Naoero will be
heard before adverse steps are taken.

In those circumstances, the consequence is plain: if the process moves forward, the
harm will already have occurred. Procedural rights cannot be restored after the fact.
The right to be informed and heard must be exercised at the moment it matters. That
is what makes the prejudice irreparable. Once findings are made without due
process, the opportunity to respond is lost, and it is lost for good.

The injury is therefore not merely the possibility of an unfavourable substantive
outcome. It is the loss of the procedural opportunity itself: the opportunity to know the
case, to answer it, and to assist the Authority before the institutional record is
shaped.

Naoero respectfully submits that the Chamber should indicate provisional measures.
No findings, no statements, no recommendations should be made by the Authority
until this dispute is resolved. More precisely, Naoero seeks to prevent the Authority
from making findings, statements or recommendations concerning NORI’s alleged
possible non-compliance unless and until NORI and Naoero have been provided
with the legal and factual basis of the concerns and a meaningful opportunity to
respond.
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These measures do not prevent the Authority from exercising its functions. They
require only that those functions be exercised fairly, and in a manner workable for
the sponsoring State.

Under article 290, paragraph 1, the Chamber has the power to indicate the
measures it considers appropriate. That power is broad and is flexible.

Whether in the form requested by NORI or in a modified form, the need is clear:
provisional measures are required to preserve the integrity of the process pending a
final decision.

Mr President, members of the Chamber, the measures sought are precise and
restrained. They do not insulate NORI from scrutiny. Rather, they ensure that the
process moves forward on a proper and lawful footing.

This case concerns the integrity of the system, as due process protects both the
Parties’ rights and confidence in the regime. For Naoero, this is particularly
important, as a Sponsoring State, for it must be able to rely on procedural fairness to
fulfil its obligations under the Convention.

Mr President, this concludes the oral submissions of Naoero. | thank you for your
attention. Good afternoon.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: | thank you, Your
Excellency, for your statement.

This brings us to the end of today'’s sitting. The hearing will resume tomorrow at
10 a.m. for the second round of the oral arguments. This sitting is now closed.

(The sitting closed at 6.15 p.m.)
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