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CLERK OF THE TRIBUNAL: The Seabed Disputes Chamber of the International
Tribunal for the Law of the Sea is now in session. L’audience de la Chambre pour le
reglement des différends relatifs aux fonds marins du Tribunal international du droit
de la mer est ouverte.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Good morning. The
Seabed Disputes Chamber of the Tribunal meets today pursuant to articles 26 and
40 of the Statute of the Tribunal to hear the Parties' oral arguments in two cases,
namely, the Case concerning an Inquiry by the International Seabed Authority
between Naoero Ocean Resources Inc. and the Authority, Provisional Measures,
and the Case concerning an Inquiry by the Authority between Tonga Offshore Mining
Ltd and the Authority, Provisional Measures.

On 5 June 2026, Naoero Ocean Resources Inc. and Tonga Offshore Mining Ltd.
each submitted an Application instituting proceedings before the Seabed Disputes
Chamber against the Authority. These applications were then entered into the List as
Case No. 34 and Case No. 35.

The Application in each case was accompanied by a Request for the prescription of
provisional measures under article 290, paragraph 1, of the United Nations
Convention on the Law of the Sea.

| would like to take this opportunity to highlight the historic nature of these
proceedings. It is the first time that the Seabed Disputes Chamber is seized with
contentious cases and also the first time that cases are submitted to the Chamber by
entities other than States Parties.

| now call on the Registrar to summarize the procedure in the cases and to read out
the submissions of the Parties. Registrar.

THE REGISTRAR: Thank you, Mr President.

On 5 June 2026, copies of the two Requests for the prescription of provisional
measures were transmitted to the Authority. By Orders of 10 June 2026, the
President of the Seabed Disputes Chamber fixed 2 July 2026 as the date for the
opening of the hearing. As agreed during the consultations held by the President of
the Chamber with the representatives of the Parties on 9 June 2026, the Authority
filed, on 25 June 2026, a single Statement in response regarding the two Requests.

| will now read out the submissions of the Parties.
In Case No. 34, the Applicant requests, at paragraph 70 of its Request for the
prescription of provisional measures, that the Seabed Disputes Chamber prescribe
the following provisional measures:

@) Order the Authority to immediately suspend the inquiry regarding the

alleged “possible non-compliance” of NORI with its contractual obligations,
pending the final decision of the Chamber;
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(b) Order the Authority to refrain from taking, authorizing, or permitting any
further steps or measures in connection with that inquiry pending the final
decision of the Chamber;

(c) Order the Authority to ensure that no recommendations, findings,
reports, or other outputs arising from the [Legal and Technical Commission]'s
inquiry are adopted, issued, published, communicated, or otherwise relied upon
pending the final decision of the Chamber;

(d) Pending the final decision of the Chamber, prohibit the Authority from
taking any step or adopting any position, including through the [Legal and
Technical Commission], that would have the effect of prejudging, refusing, or
otherwise adversely affecting NORI’s application dated 19 January 2026 for an
extension of the Exploration Contract, insofar as such action is based on or
influenced by the ongoing inquiry. For the avoidance of doubt, this measure
does not prevent the Authority or the [Legal and Technical Commission] from
proceeding with consideration of that application in a lawful and impartial
manner;

(e) Prohibit the Authority from taking any action that might aggravate or
extend the dispute, or prejudice the execution of any decision the Chamber
may render; and

() Order such other provisional measures as the Chamber considers
necessary to preserve NORI's rights and to ensure the effectiveness of its
eventual decision.

In Case No. 35, the Applicant requests, at paragraph 65 of its Request for the
prescription of provisional measures, that the Seabed Disputes Chamber prescribe
the following provisional measures:

@) Order the Authority to immediately suspend the inquiry regarding the
alleged “possible non-compliance” of TOML with its contractual obligations,
pending the final decision of the Chamber;

(b) Order the Authority to refrain from taking, authorizing, or permitting any
further steps or measures in connection with that inquiry pending the final
decision of the Chamber;

(c) Order the Authority to ensure that no recommendations, findings,
reports, or other outputs arising from the [Legal and Technical Commission]'s
inquiry are adopted, issued, published, communicated, or otherwise relied upon
pending the final decision of the Chamber;

(d) Pending the final decision of the Chamber, prohibit the Authority from
taking any action that might aggravate or extend the dispute, or prejudice the
execution of any decision the Chamber may render; and
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(e) Order such other provisional measures as the Chamber considers
necessary to preserve TOML'’s rights and to ensure the effectiveness of its
eventual decision.

The Respondent, at paragraph 97 of its Statement in response, requests the Seabed
Disputes Chamber:

a. to reject all of the requests made by NORI and TOML for the
prescription of provisional measures; and

b. to order NORI and TOML to bear, in equal share, the Authority’s costs
of responding to their requests for the prescription of provisional measures and
attending the hearings in Hamburg on 2 and 3 July 2026.

In a letter dated 10 June 2026 and received by the Registry on 15 June 2026, the
Non-Resident Permanent Representative of Naoero to the International Seabed
Authority stated, “Naoero, as NORI’s sponsoring State, hereby gives notice of its
intention to submit written and oral statements in relation to NORI’'s application,
including in respect of NORI's additional request for the prescription of provisional
measures under Article 290(1) of UNCLOS.”

Pursuant to article 190, paragraph 1, of the Convention, the Chamber has decided to
invite Naoero, as the sponsoring State, to participate in the oral proceedings on the
request for the prescription of provisional measures by making a 30-minute
statement on 2 July 2026; that is, today. An additional speaking time of 30 minutes
will be allocated to the Authority on 3 July 2026.

Mr President.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you, Madam
Registrar.

Following the above-mentioned consultations held on 9 June 2026 and in the light of
the agreement of the Parties, this is a joint hearing of the two Requests for the
prescription of provisional measures submitted by the Applicants.

At today’s hearing, the Parties will present the first round of their oral arguments. The
Applicants will make their arguments this morning from 9.30 until approximately 1.15,
with a 15-minute break at around 11.00 a.m.

The Respondent will present its arguments this afternoon from 2.45 p.m. until
approximately 6.30 p.m., with a 15-minute break around 4.15 p.m.

The sponsoring State, Naoero, will make its oral statement thereafter.
Tomorrow, the Parties will present the second round of their oral arguments. The

Applicants will speak from 10 a.m. to 11.30 a.m. The Respondent will speak from
2.00 p.m. to 4 p.m.
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| now call upon the Agent of the Applicants, Mr Nathan Eastwood, to introduce the
delegation of the Applications.

You have the floor, Sir.

MR EASTWOOD: Mr President, Members of the Chamber, my name is Nathan
Eastwood and it is an honour to appear before you as Agent on behalf of Naoero
Ocean Resources Incorporated, or NORI, and Tonga Offshore Mining Limited, or
TOML.

| present the members of the Applicants’ team: to my right, | have Mr Samuel
Wordsworth, KC, counsel and advocate. To his right is Ms Amy Sander, KC, counsel
and advocate. To her right is Mr Sean Aughey, counsel and advocate. In the second
row | have Ms luliia Samsonova, counsel; to her right is Mr Michael Lodge, legal
consultant, and behind them is Mr Corey McLachlan, Applicants’ representative; and
Mr Ryan Coombes, Applicants’ representative.

These are the members of the Applicants’ team in attendance before the Chamber
this morning.

| thank you.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: | thank the Agent for
the Applicants.

| now call upon the Agent of the Authority, Mr Steven Dietrich, to introduce the
delegation of the Authority. You have the floor, Sir.

MR DIETRICH: Mr President, esteemed members of the Seabed Disputes Chamber,
it is truly an honour to stand before you today as an agent for the International
Seabed Authority. | am Steven Dietrich, legal counsel and Director of Legal Affairs at
the International Seabed Authority. Today, | am joined by my esteemed colleagues,
Ms Gwenaelle Le Gurun and Matteo Bedendi in the second bench over here to my
left, as well as our external legal counsel, Professor Philippe Sands, King’s Counsel,
alongside Mr Remi Reichhold and Ms Lucy Jones.

Thank you.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: | thank the Agent of
the Authority.

We will now hear the first round of the Applicants’ oral arguments. | give the floor to
the Mr Sam Wordsworth to make his statement. You have the floor, Sir.

MR WORDSWORTH: Mr President, Members of the Chamber, it is an honour to appear
before you on behalf of the two Applicants in these proceedings, Naoero Ocean
Resources Inc, and Tonga Offshore Mining Ltd, referred to NORI and TOML. We note the
historic nature of this occasion.

ITLOS/PV.26/C34-C35/1 4 02/07/2026 a.m.



OCoO~NOOUIEWNPE

The purpose of the current request for provisional measures is a simple one: ensuring that
the Applicants’ right to due process is respected pending this Chamber’s final decision on
the two substantive Applications that were lodged on 30 May 2026. Of course, a key part
of the final relief sought in those two Applications is that the Respondent should not
prejudge or decide upon issues of alleged non-compliance by NORI and TOML unless
and until the procedural requirements of due process, transparency and fairness have
been satisfied. If the interim relief is not granted, the final relief sought is at very real risk of
being rendered illusory.

As the Chamber will be aware, pursuant to the exploration contracts entered into with the
International Seabed Authority,! each Applicant has been granted an exclusive right to
explore a defined part of the Area,? that is, the seabed and ocean floor and subsoil
thereof, beyond the limits of national jurisdiction.® And, naturally, those contracts set out
certain obligations binding on the Applicants.

It is not in dispute that the Legal and Technical Commission and the Council of the
Authority play a central and important role in monitoring and assessing the Applicants’
compliance with those contractual obligations.*

It is similarly not in dispute that the Commission, in its supporting role to the Council,® can
pose questions to the Applicants — make inquiries — regarding their compliance with those
contractual obligations. It is not the case, as asserted by the Respondent in its written
statement of 25 June, that the Applicants claim that “the Authority is not even permitted to
put any questions to them about” their activities.® Not at all.

What the Applicants do say is that, in the course of such inquiries, at every stage, the
Applicants have a right to due process that must be respected.

The Applicants’ right to due process is a position on which Naoero, the sponsoring State
of NORI, and Tonga, the sponsoring State of TOML, have expressed their full support.

As will be explained in further detail, it cannot seriously be denied that the Applicants have
a plausible right to due process in this regard. The Authority’s obligation to ensure due
process while assessing a contractor’s possible non-compliance is expressly recognized
by the Authority’s own documents. Indeed, the Council Decision of 19 March 2016
expressly provides that, in pursuing the inquiry into the Applicants’ conduct, the
Commission is “to ensure due process, transparency and fairness at every
stage...including by providing contractors...with the right to respond”.”

As to what due process requires in the current case, the Applicants’ position is a modest
and pragmatic one. They do not “seek to dictate how and on what terms the authority

1 NORI Annex 1 (2011); TOML Annex 1 (2012).

2 See standard clause section 1.1(a).

3 UNCLOS, art. 1(1)(1).

4 Respondent Statement, para. 23; Applicants’ oral submission, speech 2 (Sander).
5 UNCLOS, Art. 163(1)(b)I ISBA/29/LTC/5, para. 5.

6 Respondent Statement, para. 13.

7 1SBA/31/C/18 para. 4b (Council 19 March 2026 decision), ISA Annex 6.

ITLOS/PV.26/C34-C35/1 5 02/07/2026 a.m.


https://isa.org.jm/wp-content/uploads/2026/03/ISBA_31_C_18-Decision-of-the-Council-relating-to-the-report-of-the-LTC-on-the-implementation-of-the-Councils-decision-relating-to-a-request-o-1.pdf

OCoO~NOOUIE WNPE

carries out its mandate” as the Respondent has suggested in its 25 June Statement.®
Rather, it is the Applicants’ position that,

first, they have a right to understand the legal and factual basis for their identification on 6
March in respect of possible non-compliance, and likewise for the questions put to them
by the Commission on 16 March;

and, second, relatedly, they have a right to an opportunity to respond meaningfully to
clarified questions, and clearly that opportunity must be afforded to them before any
finding, statement or indeed recommendation is made by the Commission with respect to
alleged non-compliance.

In essence, the Applicants’ position is that the Authority should explain its specific
concerns, including the legal basis for those concerns, and also identify the procedural
path forward, thus ensuring due process and an opportunity for meaningful engagement
in good faith. That is not such a big ask, and one might wonder why the Chamber is
having to be troubled with this.

Whilst the Respondent has sought to characterize the Applicants as having “steadfastly
refused to provide any substantive response” to the questions sent by the Commission on
16 March 2026,° that is an obvious mischaracterization.'° Rather, the Applicants wish to
be put in a position where they can respond meaningfully. And their position is that, in
order to ensure that their responses are provided on an informed basis and in a
meaningful way, as well as pursuant to a transparent process, the Authority must adhere
to the two key due process requirements to that | have just referred to.

Regrettably, those due process requirements have not been adhered to in the Authority’s
treatment of the Applicants to date — although this could have been achieved so readily,
including by releasing the pressure valve of the 31 May deadline for responding to the
guestions put by the Commission.

The key events can be summarized in three stages, and Ms Sander will shortly return to
the details.

As a first stage, on 15 January 2026, the Secretary-General issued a circular*! to
contractors requesting information regarding possible non-compliance. The requests were
addressed to all contractors and framed in wholly general terms. Just like all other
contractors, the Applicants responded, providing the requested information and stating
that there was no risk of non-compliance.!?

At the second stage, during the first part of the Authority’s 2026 session, on 6 March
2026, the Commission identified the Applicants (alone) as requiring special attention for
possible non-compliance.*® This measure was adopted without any engagement with the
Applicants. The Applicants still do not know the legal or factual basis for their identification,

8 Respondent Statement, para. 14.

9 Respondent Statement, para. 56(b). See also paras. 14, 41, 45 and 58(b).
10 Cf, Respondent Statement, paras. 45 and 56(b).

1 NORI Annex 2 and TOML Annex 2.

12 NORI Annex 4 and TOML Annex 3.

13 |ISBA/31/C/4/Add.1 para. 8, ISA Annex 5.
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in particular, which specific contractual obligation or obligations it is considered the
Applicants may be in breach of, and why.

During the Council meeting, NORI's sponsoring State, Naoero, and TOML’s sponsoring
State, Tonga, raised serious concerns that the Applicants had been denied due
process.* But there was no representative of the Commission present, and although
Naoero separately wrote to the Commission repeating its concerns,*® to date, Naoero’s
guestions have gone unanswered.

At the third stage, on 16 March 2026, the Commission wrote to the Applicants, notifying
them of their identification as “requiring specific attention to possible non-compliance”16
and requiring the response to three questions by 31 May 2026.17 Once again, these
guestions were framed in general terms only. The Commission asked whether the
Applicants had undertaken or planned to undertake activities that may contribute to
appropriation of any part of the Area or its resources, or that may be inconsistent with the
exclusive nature of their contractual rights in the contract area.

Of course, the Applicants can infer that the underlying concern arises from an application
submitted by TMC USA, a separate company within the TMC group, to the US National
Oceanic and Atmospheric Administration for an exploration licence. But there was not,
and there still is not, sufficient clarity to enable the Applicants adequately to understand
the case against them and to provide a meaningful response. And, despite the Applicants
having repeatedly asked the Authority to clarify the factual and legal basis for its questions
and to extend the 31 May deadline to allow the Applicants to respond after receiving this
information, 8 the Authority has not provided that clarification and has refused to extend
the deadline.®

Subject only to the article 90, paragraph 4, direction of this Chamber, a fourth stage is
now imminent. On 19 March 2026, the Council issued a decision stating that it “awaits [the
Commission’s] report and recommendations” on the matter.2° The effect of the
Chamber’s direction is only to hold the ring while the Chamber considers the current
provisional measures requests. It has no impact on the substance of the requests and the
critical need for the Respondent not to make decisions on non-compliance without
affording due process to the Applicants.

And as to the basis and need for those requests, the Applicants were boxed in by the
Authority’s refusal to assure due process coupled with its maintenance of the 31 May
deadline and the uncertainty as to what would unfold at the upcoming Commission and
Council sessions. In these circumstances, the Applicants had no choice but to file the
Applications and request provisional measures.

14 Naoero Written Statement, Annex 1 (Intervention dated 16 March 2026).

15 NORI Annex 6 — letter dated 17 April 2026.

16 TOML Annex 4 (within document, Annex I, first para); NORI Annex 5 (see “additional questions to
Contractor”, first para.).

7 TOML Annex 4; NORI Annex 5.

18 TOML Annex 5 (22 April); NORI Annex 7 (21 April); Respondent Statement, Annex 9 (19 June
letter), Respondent Statement, Annex 11 (23 June 2026 letter).

19 TOML Annex 6 and NORI Annex 8 (13 May 2026 (LTC Chair)); TOML Annex 8 and NORI Annex 12
(26 May 2026 (SG)); Respondent Statement, Annex 10 (22 June 2026 letter).

20 |ISBA/31/C/18, para. 4.
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But even after proceedings were initiated, the Applicants have continued to make every
effort to find a pragmatic and reasonable solution to this unfortunate unfolding of events, a
solution that would ensure, on the one hand, that the Applicants’ due process rights are
protected and, on the other hand, that the Authority could receive meaningful and positive
substantive responses to the questions that it had raised.

If I can ask you to turn to the Judges’ folder at tab 1, you can see the letter from the
Applicants to the Respondent dated 19 June 2026.%!

Now, the Chamber is, of course, invited to read this letter in full, but if I can invite you to
turn now to paragraph 7 on page 2. Here, NORI and TOML confirm their firm commitment
“to engaging constructively with the Authority in good faith”. The Applicants explain there
“remains a meaningful opportunity to stabilize the situation and achieve a pragmatic and
workable resolution, while preserving the integrity of the regulatory framework established
under Part XI of UNCLOS. In this respect, the time, cost, and procedural burden
associated with a provisional measures hearing may yet be avoided”.

At paragraph 8, the Chamber will see the three limbs to the proposal set out. This reflects
the fact that the present request is not about the Applicants’ “steadfastly refusing”2? to
provide information, but, instead, about ensuring the due process requirements are in
place so that the Applicants can understand the Respondent’s specific concerns and
engage in good faith by providing a meaningful response.

The first limb of the proposal asked for the provision of further particulars so that NORI
and TOML could be placed in a position to understand the case that they are required to
meet and to respond meaningfully to the questions posed in the 16 March 2026 letter.

The second limb was the extension of the 31 May deadline for the provision of responses
S0 as to ensure that the responses could be provided on an informed basis. By extending
the 31 May deadline, the pressure valve would be released and the course could be set
for constructive engagement.

The third limb of the proposal was the deferral of imminent consideration by the
Commission and Council, thereby ensuring that the Applicants be afforded a fair and
adequate opportunity to respond prior to any further consideration of issues of non-
compliance.

At paragraph 10, over on page 3 of the letter, the Applicants “reiterate their respect for the
Authority and their commitment to engaging in a constructive and cooperative manner to
facilitate an efficient, fair, and legally coherent resolution of these matters”.

At tab 2 of your Judges’ folder, you can see the Respondent’s response, dated 22 June
2026.%3

For present purposes | ask you to turn to the penultimate page of the letter. This is where
the Authority responded to the Applicants’ proposed solution.

21 Respondent Statement, Annex 9.
22 Cf. Respondent Statement, para. 56(b).
23 Respondent Statement, Annex 10.

ITLOS/PV.26/C34-C35/1 8 02/07/2026 a.m.



OCoO~NOOUIE WNPE

Looking at the first roman numeral, the Authority invited the Applicants to a meeting on
29 and 30 June, but, crucially, there was no indication whether and when the further
information requested would be provided.

Looking at the second roman numeral, the Authority proposed an extension of the
deadline to respond to the March questions, but only to 5 July.

Looking at the third roman numeral, the Authority refused to give any commitment of a
deferral of consideration by the Commission or the Council. The Respondent said it could
not do so in advance of the session.?* But the matter could, at least, have been slated for
consideration at the beginning of the session on 29 June, or indeed at an intersessional
meeting. The Rules of Procedure for both the Commission and the Council allow for the
holding of such meetings. But in any event, the pragmatic reality is that there remained
and remains the real and imminent risk that the Commission could proceed to consider
and make adverse findings or recommendations, and that the Council act on such
adverse findings or recommendations, without affording a fair and meaningful opportunity
to respond.

Furthermore, in the following paragraph the Authority required the Applicants to withdraw
the request for provisional measures; that is to say, it required the Applicants to abandon
their right to enforceable judicial protection through provisional measures prior to even
holding without-prejudice consultations.

The Chamber will see the Applicants’ response of 23 June 2026 at tab 3 of the Judges’
folder.?> On page 2, you can see that the Applicants agreed to meet on 29 and 30 June,
and | note in passing the absence of any basis for the Respondent’s assertion in its
written statement that the Applicants have refused to engage in consultations.?® The
Applicants reiterated the importance of being provided with adequate particulars and an
assurance that the Authority would not take steps, including making findings, statements
or recommendations, pending the Applicants’ response on a fully informed and
procedurally fair basis.

The Respondent did not send a letter in reply. What the Respondent did say, in its written
statement, is that: “There is nothing to support the Applicants’ assumption that the
Commission will seek to conclude its inquiry process [at the upcoming session] without
ensuring due process, transparency and fairness”.?” But that is a non-answer. It is not a
statement that the Commission would not conclude its inquiry, and it tells the Applicants
nothing about what steps might be taken leading up to an ultimate conclusion. Further, the
Applicants do not make an “assumption”. Rather, they raise legitimate concerns. The
supporting basis for those concerns is that due process has not been afforded to date,
coupled with the express refusal of the Authority to provide an assurance that the
Commission will indeed refrain from making a finding or recommendation before ensuring
the Applicants have been provided with the relevant information and afforded the right to
respond meaningfully.

24 Respondent Statement, para. 49.
25 Respondent Statement, Annex 11.
26 Respondent Statement, para. 49.
27 Respondent Statement, para. 84.
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In these circumstances, the Applicants remain very much exposed to the risk of further
steps with respect to the inquiry being made by the Commission and/or the Council prior
to this Chamber’s final decision in the case, without having been afforded due process.

Regrettably, there is now a further issue to introduce. The NORI exploration contract is set
to expire on 22 July 2026. NORI submitted its application for an extension on 19 January
2026 and had expected the matter to be dealt with before now. The Chamber may have
seen that, in its 29 June letter — that is at tab13.4 in your Judges’ folder; there is probably
no need to turn to it right now — the Respondent stated that as a result of the direction
made under article 90, paragraph 4, “the Commission will not be able to consider NORI's
extension application during this session, and as a result, NORI's contract will inevitably
expire on 22 July 2026”.

As the Applicants explained in their letter of 30 June, which is at tab 13.5, that is not
correct. In particular, pursuant to paragraph 16 of the Council’'s Decision on procedures
and criteria for extension, which is ISBA/21/C/19, there is a form of temporary automatic
extension in that “the contract and all rights and obligations under the contract shall be
deemed to be extended until such time as the Council is able to meet and approve the
report and recommendations issued by the Commission in respect of that contract”. Thus,
the Chamber’s direction under article 90, paragraph 4, should have no impact at all, and
the Respondent’s position in this respect has come as a matter of genuine surprise and
concern.

On 1 July — the relevant letter is at tab 17 — NORI sought confirmation from the
Respondent as to whether its position is indeed that, “if NORI’s extension application is
not granted, the Respondent will treat NORI'’s contract as having been expired with effect
from 22 July 2026”. As NORI explained, if that is the Respondent’s position, this would
constitute an aggravation and extension of the current dispute, and NORI would have no
choice but to seek an additional provisional measure ordering the Respondent to refrain
from taking any position or step which would have the effect of prejudging or determining
the legal status of NORI's contract pending a final decision of the Chamber, and to raise
this matter before the Chamber in its oral submissions today.

The Respondent has elected not to respond on the substance, saying late last night that it
does not wish to engage in the conduct of litigation by correspondence, and will address
these matters at the hearing. That is puzzling and, in light of this non-response, NORI will
be identifying why it is entitled to this further measure.

Mr President, Members of the Chamber, the structure of the remainder of the Applicants’
submissions today will be as follows:

(@ Ms Sander will now set out the factual background in more detail. And, as ever
in a provisional measures hearing, the facts are of key importance.

(b) She will be followed by Mr Aughey who will address the issue of prima facie
jurisdiction.

() And I will then address the plausible rights at issue in this case, and the real
and imminent risk of irreparable prejudice.

(d) And, finally, Mr Eastwood will make concluding observations.
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Thank you, Mr President, Members of the Chamber. And may | now ask you,
Mr President, to call Ms Sander to the podium.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: | thank you,
Mr Wordsworth. | now give the floor to Ms Amy Sander. Madam, you have the floor.

MS SANDER: Mr President, Members of the Chamber, it is an honour to appear
before you on behalf of the Applicants.

| will be focusing first on the relevant aspects of the legal framework within which the
Authority operates and secondly considering in further detail the Authority’s
treatment of the Applicants. Now, recognizing that | will be covering a fair amount of
ground, I'll set out now the core takeaways:

First, it should be common ground that due process must be adhered to at every
stage of the present inquiry into possible non-compliance with contractual
obligations. The Council decision of March 2026 expressly states this,?® and that
position is consistent with the recognition of the need for due process when the
Commission is considering a risk of non-compliance under its 2024 procedure,?® a
procedure to which the Respondent has made express reference in the context of
the present inquiry.3°

Second, the questions posed by the Commission to the Applicants on 16 March3! did
not make clear the case being put to the Applicants and were far from
“straightforward”, which is the Respondent’s characterization in its written
statement;3? the Applicants did not, and still do not, understand the Authority’s
position on the scope of the relevant obligations and the factual and evidentiary
basis on which the Authority considers there to be possible non-compliance. And the
Respondent’s current assertion that the questions posed by the Commission are
“straightforward” sits very uneasily with the Respondent’s acknowledgement in its
26 May letter that a “thorough legal assessment of issues presented” in the
Applicants’ request for further information and clarification was required and before
“meaningful and constructive engagement” could occur.33

Third, without providing the information and clarification requested, the Respondent
repeatedly insisted that the Applicants must respond by 31 May.3* Furthermore, it did
not provide any assurance that the Commission would not proceed to make some
finding, recommendation or statement concerning the Applicants’ compliance at the
Commission session scheduled to commence on 29 June. And this stance was
taken in circumstances where the Council has expressly stated that it “awaits” the
Commission’s “recommendation”.®>

28 |ISBA/31/C/18, para. 4b.

29 ISBA/29/LTC/5, paras. 9-10.

30 NORI Annex 5; TOML Annex 4.

31 NORI Annex 5; TOML Annex 4.

32 Respondent Statement, para. 56¢; Respondent Statement, Annex 10, Letter from the Secretary-
General of the International Seabed Authority to the Agent for NORI and TOML dated 22 June 2026,
p. 2.

33 NORI Annex 12; TOML Annex 8.

34 See e.g., NORI Annex 8, TOML Annex 6.

35 |ISBA/31/C/18, para. 4.
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Fourth, the Respondent has thus regrettably failed and continues to fail to ensure
due process with respect to the inquiry and has given strong indications that further
steps will be taken before the Applicants are afforded the opportunity to understand
the case against them and meaningfully respond.

| turn then to the first part of my submission: the legal framework relevant to the
Authority’s engagement with and treatment of contractors regarding risk of non-
compliance with their contractual obligations, and | draw out two overarching points:

First, both the Council and Commission clearly have a central and important role in
this respect. The Applicants do not dispute that, and indeed, have repeatedly
affirmed and demonstrated that they are committed to constructive and good-faith
engagement with an inquiry concerning compliance with their contractual
obligations.36

Second, and equally clearly, there are certain due process requirements that must
be adhered to in the discharge of this role, as expressly recognized in the Authority’s
own documents.

So, turning to the role of the Commission and Council, this is broadly common
ground,®’ but it is useful to recognize that there are different players involved, each
with its own perspective.

First, the contractor, and from its perspective, there are a number of important
obligations. And here, it is instructive to look at the three standard contractual
clauses highlighted by the Respondent,38 a copy of which is in the Judges’ folder at
tab 4.

Section 10.1 provides that the contractor shall submit annual reports to the
Secretary-General, and moving down to 10.3, those reports shall be supplemented
by such additional information as reasonably required by the Secretary-General. If
the Chamber turns overleaf to look at section 27, this is entitled “applicable law”;
27.1 affirms that the contract shall be governed by the terms of this contract, the
rules, regulations and procedures of the Authority, Part XI of the Convention, the
Agreement and other rules of international law not incompatible with the Convention.

At 27.2, it provides that the contractor, its employees, subcontractors, agents and all
persons engaged in working or acting for them in the conduct of its operations under
this contract shall observe the applicable law, and shall not engage in any
transaction, directly or indirectly, prohibited by it.

If we turn back to section 13, entitled “undertakings”:

13.1 provides that the contractor is obliged to carry out exploration in accordance
with the applicable law.

36 See e.g., NORI Annex 7, para. 2; TOML Annex 5, para. 2.

37 Respondent Statement (25 June 2026), para. 23 and more generally the Respondent Statement
paras. 16-18.

38 Respondent Statement, para. 30. See also ISBA/31/C/4/Add.1, para. 5a and ISBA/31/C/18.
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13.2 sets out various undertakings including, at subparagraph (b), to comply with the
cited applicable obligations.

13.2(d) and 13.4 provide that, to summarize, both the Applicants and the Authority
shall act in good faith.

And it is very important indeed to the Applicants that they comply, and be in a
position to comply, with all their obligations.

The second of the four perspectives is that of the Council: as the executive organ of
the Authority,®® pursuant to articles 162(2)(a) and 162(2)(I) of UNCLOS, it has the
power to monitor, evaluate compliance of the contractor with its obligations, call for
further information and, ultimately, take enforcement action against the contractor if
necessary.*® The Council's Rules of Procedure provide that the Council can decide
the frequency of its regular sessions and can convene special sessions.*!

The third perspective is of the Commission: as a subsidiary organ of the Council,*?
the Commission assists the Council by providing information relevant to the
Council’s evaluation of compliance.*® Thus, pursuant to the Commission’s powers as
set out in UNCLOS atrticles 165(2)(a) and 165(2)(c), the Commission reviews the
contractor’s annual reports,** identifies any concerns in relation to the compliance of
the contractor’s contractual obligations#® and liaises with the contractor in regard to
those concerns. The Commission’s Rules of Procedure provide that the Commission
“shall meet as often as required”, including in “emergency sessions”.*® The Chair of
the Commission or a member of the Commission may attend when the
Commission’s report, including any recommendations, is then considered by the
Council .47

Fourth, the Secretariat’s perspective: as described by the Respondent, the
Secretariat is “responsible for administration and is led by the Authority’s Secretary-
General”.*®

So, against that backdrop, | now turn to address the Respondent’s 2024 Procedure
on “Inadequate Performance”*® and its 2025 “possible non-compliance’ process”.*°

| am going to address this in a little detail, and the reason for this is twofold:

39 UNCLOS art. 162(1).

40 |ISBA/29/LTC/5 para. 5; ISBA/31/C/4/Add.1 p. 3.

41 |ISBA/C/12, Rules 1 and 5.

42 UNCLOS, art. 163(1)(b).

43 |ISBA/29/LTC/5 para. 5; Respondent Statement, para. 23.
44 |ISBA/29/LTC/5 para. 7.

45 |ISBA/29/LTC/5 para. 8.

46 |SBA/6/C/9, Rules 1 and 3.

47 TOML Annex 10.

48 Respondent Statement para. 16(c); UNCLOS art. 166.

49 Respondent Statement, para. 24.

50 Respondent Statement, para. 15. See more generally Respondent Statement, paras. 31, 35, 78.
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First, to take you to the documents where the right to due process is affirmed — and
as already explained, the crux of the Applicants’ request for provisional measures
concerns their right to due process.

Second, to explain that both the 2024 Procedure and the 2025 “process” are
concerned with risk of non-compliance and, unsurprisingly, both were expressly
referred to by the Respondent when transmitting the 16 March questions to the
Applicants. And it is perplexing that the Respondent now seeks in its written
statement to dismiss the relevance of the 2024 Procedure to its current inquiry.

If I can ask the Chamber to turn to tab 5 of the folder, the document labelled
ISBA/29/LTC/5,%! this is the 2024 document that the Respondent has labelled in its
written statement the “Inadequate Performance Procedure” and which | will call the
2024 Procedure.

So, at this time, the Authority was considering how to go about identifying and then
publicly naming contractors that responded inadequately or failed to respond to
issues of concern raised by the Commission in relation to their contractual
obligations,®? and one sees that from the document title and the first two paragraphs.

Turning to page 2, the last sentence of paragraph 8, the Commission explains that
“[c]oncerns identified by the Commission in the review of annual reports do not
necessarily imply a contractor’s non-compliance with its contractual obligations”, so
the focus is on identifying possible non-compliance.

If you can now please turn to page 3 of this same document. At paragraph 9, the first
sentence, the Commission elaborates that the process identifies contractors on the
basis of their “failure to respond to calls from the Council or their inadequate or
incomplete responses to the Commission, short of non-compliance” with contractual
obligations. Elsewhere, the document expressly refers to the contractor as being
identified as “at risk of non-compliance”.>® Appendix 2, this is for your reference, at
page 7 of the document, lists a number of obligations and explains at the top of page
7 that the issues raised by the Commission “may vary widely in severity and scale,
but do not necessarily imply a contractor’'s non-compliance” with the obligation. So
again, the focus is on risk of non-compliance, that is to say, possible non-
compliance.

Turning back to paragraph 9 on page 3 of this document, we see that in this context,
it was expressly recognized by the Commission that, and | am reading from the slide
here,

[a] key concern relates to the issue of due process. It is an elementary due
process requirement, as well as a requirement of legal certainty, that contractors
are aware of the potential measures and penalties to which they may be subject,
depending on their contractual performance, in advance.>

51 Also at Respondent Statement, Annex 2.

52 ISBA/29/LTC/5 para. 1; R Statement para. 24.
53 Annex, paras. 4-5.

54 |ISAB/29/LTC/5, para 9.
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In the following paragraph, the Commission then elaborated on what due process
requires, stating that

[iln that context, the process for identifying contractors that may not have
responded or may have responded inadequately shall be: (a) neutral and
objective; (b) transparent, giving due regard to confidentiality obligations; (c)
timely and efficient, bearing in mind the workload of the Commission and the
timing of reviews of annual reports; and (d) one that elicits positive responses
and encourages contractors generally to carry out their plans of work
effectively.5®

So, the Commission here recognizes, as facets of due process, the importance of,
notably, transparency and eliciting positive responses.

Taking all this together:

First, the 2024 Procedure clearly applies where there is a “risk of a non-
compliance”.%®

Second, the Commission has recognized that due process requires that the
contractor understands the case against them and is afforded an opportunity to
respond meaningfully, reflecting those central tenets of transparency and eliciting
positive responses.

Third, those due process requirements apply regardless of the particular obligation
under consideration and the severity and scale of the concern.

Fourth, the 2024 Procedure therefore reflects a broad recognition of the importance
of due process requirements when engaging with contractors with regard to a risk of
non-compliance.

Fifth, as to why due process is so significant in this context, the 2024 Procedure
recognizes that a “risk of non-compliance” may have important consequences. In
instances of non-compliance, the Council has the power to issue punitive measures.
In principle, the Authority might seek to rely on a finding of non-compliance when
invoking termination provisions under the contract or refusing to extend an existing
contract. In addition, the 2024 Procedure implicitly recognizes that both the
identification of the contractor as at risk of non-compliance and the public naming of
a contractor in relation to possible non-compliance has potentially significant
consequences.

| ask the Chamber now to turn to the Council decision of July 2025 in your folder at
tab 6 and headed ISBA/30/C/19.

Turning to paragraph 4 — the Council welcomes the Commission’s process of
“identifying and naming” contractors requiring further attention in accordance with the
2024 Procedure; the Procedure that we have just seen expressly recognizes the
importance of due process.

55 |ISBA/29/LTC/5 para. 10 (emphasis added).
56 ISBA/29/LTC/5, Annex, paras. 4-5.
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If one turns to paragraph 6, here the Council requests the Secretary-General to
“continue the practice of communicating ... issues identified” by the Commission “to
the relevant contractors”, to “follow up in writing” with those contractors and to
“request meetings with them”.

So, again, we see an emphasis on a transparent process that elicits positive
responses.

And the reference to “meetings” is a significant one. Where contractors are identified
as requiring specific attention, contractors have been invited to a virtual exchange of
views with the Commission, to facilitate detailed exchange of views on ongoing
concerns and enhance mutual understanding and expectations.>’

And such meetings have been held with contractors intersessionally; that is to say,
outside of the Commission’s formal sessions.>®

| now move to what the Respondent has framed as a “distinct®® “possible non-
compliance process”.®° We're still looking here at the July 2025 Council decision at
tab 6, but if | could ask the Chamber to turn to paragraph 9, and here the Council
also requests the Secretary-General to require — in accordance with section 10 of the
standard clauses, which we looked at earlier — additional information from
contractors at “risk of non-compliance” with their contractual obligations — citing
sections 13 and 27 of the standard clauses which, as | noted earlier, set out relevant
obligations. Paragraph 9 provides that it is the Commission that considers the
additional information and is then to “report and make appropriate recommendations
to the Council.

Moving to paragraph 10 in this document, this paragraph is inextricably connected
with paragraph 9 — it is set out “with reference to paragraph 9”. The Commission is
urged to pay “specific attention” to contractors’ “possible non-compliance” with their
obligation under section 27 to observe the applicable law. And paragraph 10 refers in
particular to where “such non-compliance may arise out of direct or indirect actions
related to activities in the Area, including contractual obligations to act in accordance
with the multilateral legal framework established by” UNCLOS.

If the Chamber can now turn to the third document, the Council decision of 19 March
2026, at your folder at tab 7.6 One can see from the title of this Decision that it
relates to a “request of additional information from contractors at risk of non-
compliance with their contractual obligations”.

Looking at the preamble:

At the second preambular paragraph, it refers to the July 2025 Council Decision we
have just looked at.

57 ISBA/30/C/4 para. 11; ISBA/30/C/5 para. 31.
58 ISBA/30/C/4/Add.1 para. 8.

59 Respondent Statement, para. 31.

60 Respondent Statement, para. 15.

61 ISBA/31/C/18, para. 4b, ISA Annex 6.
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Moving to the fourth preambular paragraph, it refers to the Commission inquiry
conducted pursuant to that decision.

And the sixth preambular paragraph is referring to steps taken as part of that inquiry.

The final preambular paragraph explains that “identification for ‘specific attention to
possible non-compliance™ under paragraph 10 of the July 2025 Decision is “a
preliminary step and does not constitute a finding of non-compliance”, and that is a
point that the Respondent emphasizes in its Statement.®? The identification is for
possible — that is to say, risk of — non-compliance.

So pausing there, at the point at which the Commission is posing questions to
contractors pursuant to paragraphs 9 and 10 of the July 2025 Council Decision, the
Commission has already considered whether there exists a risk of non-compliance —
or possible non-compliance — and it has already answered that question in the
affirmative. In substance, this is no different to the identification of the existence of a
risk of non-compliance — possible non-compliance — under the 2024 Procedure and,
as we have seen, the Respondent has recognized that due process requirements
apply before and following making such a determination, and it follows that the same
due process requirements are equally applicable.

Looking again at this 2026 March decision — we are still at tab 7 — at paragraph 4,
the Council supports the Commission’s continuation of the inquiry stating that it
awaits the Commission report and recommendations. Now, importantly, and
consistent in particular with the 2024 Procedure, at paragraph 4b the Council
requests that the Commission, in taking the matter forward

continue to ensure due process, transparency and fairness at every stage in the
conduct of this inquiry, including by providing contractors and sponsoring states
with the right to respond.

Consistent with the previous two documents of 2024 and 2025, which | took you to,
we see here in March 2026 an express affirmation of adherence to due process,
including transparency and a right to respond. Moreover, this instruction® to
“continue to” ensure due process “at every stage” is a recognition that due process
requirements apply at every stage of the present inquiry. That includes the initial
identification of the Applicants as requiring “specific attention”, as well as the
subsequent consideration of possible non-compliance and, of course, any later
“recommendation” addressing non-compliance.

Now, the Respondent argues for a strict distinction between the 2024 Procedure and
the processes under paragraphs 9 and 10 of the 2025 Council Decision, and they
say this is “crucial” for the present case.®* But the distinction is artificial and the
Authority itself has recognized expressly that the 2024 Procedure does remain
relevant. So while the Respondent asserts in its Statement that it was “expressly
stated on the face of” the requests of 16 March 2026 that they were made pursuant

62 Respondent Statement, paras. 42, 55(c) and 72(a).
63 Respondent Statement, para. 76.
64 Respondent Statement para. 31.
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to the 2025 Decision and not pursuant to what it frames as the “distinct” 2024
Procedure,®® you can see the contrary from the cover letter from the Secretary-
General transmitting the 16 March requests to the Applicants. If we take the cover
letter addressed to NORI at tab 8 of the Judges’ folder, the Secretary-General states
the questions are advanced “in the context of its ongoing assessment of the
performance of contractors as stipulated in ISBA/29/LTC/5”, that is, the documentary
reference for the 2024 Procedure, “and” in line with the 2025 Decision.®® The
Chamber will see the letter addressed to TOML similarly refers to the questions
being advanced “in the context of” the “ongoing assessment” as stipulated under the
2024 Procedure.®’

| turn now to the second part of my submissions where | will address in further detail
the Authority’s treatment of the Applicants.

First, | will address the initial identification of the Applicants as requiring “specific
attention” for possible non-compliance in the Commission report of 6 March 2026,
highlighting the lack of prior notification and engagement with the Applicants.

Second, | will address the Commission’s questions of 16 March, drawing out the
point that the Respondent did not make clear the case of potential non-compliance
being put to the Applicants.

Third, I will address the Respondent’s response to the Applicants’ requests for
further information, for clarification, drawing out how this response was inconsistent
with fundamental requirements of due process.

Turning, then, to the Applicants’ initial identification in the 6 March Commission
report, and | will make four points.

First, the Respondent says that the initial identification of the Applicants as requiring
specific attention as to possible non-compliance is a “preliminary step”, which does
not constitute a finding of non-compliance.®® But due process requirements still apply
at that earlier stage of the inquiry, as reflected by the Council’s position that the
Commission should “continue to” ensure due process “at every stage”, which of
course is consistent with the Commission’s recognition of the need for due process
when identifying contractors under the 2024 Procedure.

Second, prior to the Commission’s report of 6 March, the Applicants’ only relevant
engagement with the Respondent was with the Secretary-General who, in a circular
of 15 January 2026, requested information from all 21 contractors.®® So whilst the
Secretary-General referred to paragraphs 9 and 10 of the July 2025 Council
Decision — pursuant to which you will recall the Secretary-General is tasked with
requiring information from contractors who are “at risk of non-compliance” — there
was, correctly, no suggestion that the Applicants had been so identified.

65 Respondent Statement, paras. 31 and 78.
66 NORI Annex 5.

67 TOML Annex 4.

68 Statement, paras. 42, 72.

69 Circular 2026/001, TOML Annex 2.
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Third, like all the other contractors, the Applicants responded to the Secretary-
General providing the information requested.’® It did so in good faith and
notwithstanding concerns as to the legal basis.

Fourth, and a key point, is that when, on 6 March 2026, the Commission proceeded
to identify the Applicants alone as requiring specific attention for possible non-
compliance,’* the Applicants received no prior notification, consultation or
information as to the reasons for this designation beyond the Commission’s
reference to “unilateral regimes” and to possible non-compliance with “obligations to
act in accordance with the multilateral legal framework established by the
Convention and the Agreement”."?

The Respondent now contends this did not amount to “naming” the Applicants,
drawing attention to the fact that the Commission referred to “one already identified
contractor requiring specific attention” and “[o]ne [other] contractor”.”®

But the Respondent’s position is unpersuasive.’* Which other two contractors could
the Commission have been referring to as being identified for specific attention on
the basis of possible non-compliance with “obligations to act in accordance with the
multilateral framework” and in the context of a concern regarding “unilateral
regimes”,”® noting that identification follows an express reference made just two
paragraphs earlier to the TMC US NOAA application?7®

But at the same time, however, and contrary to the Respondent’s assertion in its
Statement,’’ the Applicants’ core concern is not “naming” as such, but identification
as to possible non-compliance without being afforded due process, including the
opportunity to know the case against them and to respond meaningfully. That is a
requirement that, as | have explained, the Council has recognized applies at “every
stage” of the inquiry.”®

| turn now to 16 March 2026 when the Commission wrote to the Applicants, notifying
them of their identification “as requiring specific attention as to possible non-
compliance” and requiring the Applicants’ response to three questions by 31 May
2026.7°

Three preliminary points before I turn to the Commission’s three questions.

First, it is helpful to look at an example from the Commission concerning possible
non-compliance, which the Applicants accept is sufficiently clear as to be understood
and responded to meaningfully. If I could ask the Chamber to turn to the
Commission’s letter to TOML of 16 March in tab 9 of the Judges’ folder, Annex | to

70 TOML Annex 3; NORI Annex 4.

71 |ISBA/31/C/4/Add.1, Addendum, para. 8.

72 |ISBA/31/C/4/Add.1, Addendum, paras. 5(c), 8.
73 Respondent Statement, paras. 38-39, 53-56.
74 Respondent Statement, para. 53.

75 |ISBA/31/C/4/Add.1, para. 5(c).

76 ISBA/31/C/4/Add.1 para 6(c), fn 2.

77 Respondent Statement, para 8.

78 |ISBA/31/C/18, para 4(b).

79 NORI Annex 5; TOML Annex 4.
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this letter sets out the Commission’s question under the 2024 Procedure, which you
see now on the screen. Here, the Commission identifies a specific concern relating
to a specific activity and asks specific questions:

The Commission acknowledged that the Contractor is planning a joint offshore
cruise with IOM in the second half of 2026 to the TOML contract area to conduct
environmental baseline research. The Commission requests the Contractor to
provide an update on the scheduling of this joint cruise, specify the scope and
objectives, as well as clarify how much of the sampling will be carried out in the
TOML area.

TOML responded promptly and fully by the deadline of 31 May 2026. | should note
that TOML's response is not on the case file, but it is referred to in Annex 8 of the
Respondent’s Statement®® and, of course, is in the Respondent’s possession.

Second preliminary point: through the Secretary-General’s circular of 15 January
2026, the Respondent had already requested “any information related to the
contractor, or other relevant third parties, where possible non-compliance may arise
out of direct or indirect activities in the Area, including contractual obligations to act
in accordance with the multilateral legal framework established by the Convention
and the Agreement”.8! In its report of 6 March 2026, the Commission recognized that
the Applicants had “provided the information requested” and that the Applicants had
confirmed there were no incidents, accidents or events that might place them at risk
of non-compliance with their contractual obligations.8? The Commission evidently
disagrees and considers that such a risk does exist in connection with TMC USA’s
application to the US authorities, and it is incumbent on the Respondent to engage
meaningfully with the Applicants by identifying the legal and factual basis for its
concerns — that is, why it disagrees with the Applicants.

If the Applicants are kept in the dark in that respect, yet required to respond, there is
every chance that the Commission will consider that the Applicants’ responses do
not address its unarticulated specific concerns, and in turn, there is a real risk that
the Commission might conclude that the Applicants have failed or even refused to
engage meaningfully, with the ensuing risk as to how that informs any
recommendations the Commission might make. It is therefore critical to the
Applicants to ensure that they understand the Commission’s specific concerns and
are able to engage with those concerns meaningfully and in good faith.

Third preliminary observation: it is important to note that the Commission itself has
recognized that these questions of conduct outside the multilateral legal framework
as established by the Convention give rise to what it has described as
“unprecedented legal questions”,®? including specifically in relation to contractors,
and the Secretary-General has even proposed a possible request for an advisory
opinion from this Chamber on certain of those unprecedented questions as they
pertain to members of the Authority.3

80 Respondent Statement, Annex 8, para. 9.
81 Circular 2026/001, TOML Annex 2.

82 ISBA/31/C/4/Add.1, para. 3.

83 ISBA/31/C/4/Add.1, Addendum, para. 5(c).
84 |SBA/31/A/8.
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So, turning now to the Commission’s three questions in its letter of 16 March 2026
which are at issue in this case. The questions are at tab 8 of the Judges’ folder and |
will take them in turn.

Question 1, which the Chamber will see on the screen, states:

Has [NORI or TOML] directly or indirectly undertaken or plans to undertake any
activity which may contribute to the appropriation of any part of the Area or its
resources outside the multilateral framework of UNCLOS?

Now, the Applicants entirely accept there are certain inferences one can draw from
the general framing of the question.

First, there is an apparent concern that the Applicants may have undertaken or plan
to undertake an activity or activities which may contribute to appropriation of part of
the Area or its resources outside the multilateral framework of UNCLOS.

Second, based on the reference to “appropriation of part of the Area or of its
resources”, the Commission appears to be focused on Article 137 of UNCLOS on
the “Legal status of the Area and its resources”.

Third, one can also infer that the concern arises from the application of TMC USA to
the US National Oceanic and Atmospheric Administration (NOAA) for an exploration
licence.

But that is not sufficient clarity to enable the Applicants adequately to understand the
Commission’s concerns — i.e., the case against NORI and TOML which they must
answer — and to provide a meaningful response.

Far from expressing a specific concern, it was reasonable for the Applicants to
consider that Question 1 indicates a series of unarticulated assumptions or positions
and glosses over various legal and factual issues.

| will give four examples of the uncertainties and confusions the Applicants were left
with and which reasonably called for clarification.

First, even if it is inferred that this refers generally to the licence application of TMC
USA, where are the details as to the specific activity that the Commission is referring
to? The only guidance in this respect is the phrase “inter alia, sharing data or other
information” in Question 3, to which we will turn. But what data is the Commission
concerned about and, noting the “inter alia”, in addition to data-sharing, what other
activities are the Commission asking about?

Second, what does the Commission mean when it asks about a contractor
“indirectly” undertaking an activity? Is the Commission suggesting that the conduct of
a separate juridical person that is related to a contractor — in the sense that it forms
part of the same overall group of companies — somehow automatically amounts to
the “indirect” conduct of the contractor? That question arises because, as the
Respondent itself has emphasizes, TMC USA is “not legally recognized as [a]
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contractor[] by the ISA”.85 Plainly that's correct: the two Applicants and TMC USA
are three separate companies within the TMC group. Neither Applicant is a parent
company or a subsidiary of TMC USA, and there are no common directors as
between either Applicant and TMC USA. Or perhaps the Commission is suggesting
that the Applicants themselves have taken some positive action which amounts to
indirectly undertaking the relevant, unspecified, activity concerning the Commission?
Some specifics are needed.

Third, what does the Commission mean when it asks whether the Applicants may
“contribute to” appropriation? Perhaps consistent with the unspoken view as to the
meaning of “indirectly”, is the Commission thinking that, through the corporate
structure of TMC, the Applicants might be contributing to appropriation by TMC USA
or the USA? Is it being suggested that, as a matter of the interpretation of article 137,
the Applicants are under a positive duty not to recognize any rights conferred on
TMC USA by the US authorities? If so, the Applicants are entitled to know that that is
the case they must answer.

Fourth, relatedly, it is also not clear whether the Commission is concerned with a risk
of contributing to appropriation by TMC USA or the USA.

If the former, does the Commission consider that article 137(1) also binds juridical
entities which have not concluded a contract with the ISA, with the Authority?

Or, if the latter, then this raises the important question of the Commission’s position
on the nature and scope of the obligations under article 137(1) of the Convention.

Now, the Applicants of course accept that the questions set out on 16 March 2026
are to be read in the context of the standard clauses of the contract. But what
specific obligations or aspects thereof does the Commission consider that the
Applicants have possibly breached? That is a question of the greatest importance to
the Applicants.

The Respondent may contend that Question 1 must be read together with section
27.2 of the standard clauses. The Secretary-General did not refer to section 27.2 in
her letters to the Applicants of 16 March. However, the Respondent has consistently
referred to this provision in the context of the present inquiry.8 But, in any event,
reading section 27.2 raises more questions. As | took you to, section 27.2 requires
that

[tlhe Contractor, its employees, subcontractors, agents and all persons
engaged in working or acting for them in the conduct of its operations under the
contract shall observe the applicable law referred to in section 27.1.

So is the reference to the “employees, subcontractors, agents” or other persons
working for or acting for the Applicants in the conduct of their operations under the
contracts and, if so, to which of these do the Commission’s concerns relate? And
what is it that those relevant third parties are alleged to have done in the conduct of

85 See https://isa.org.jm/fag-for-media/
86 See the Secretary General circular of 15 January 2026; ISBA/31/C/4/Add.1; Commission report of
6 March 2026.
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their operations under the ISA contracts that gives rise to the Commission’s position
on possible non-compliance?

The Respondent has also previously specifically invoked the Applicants’ obligations,
under section 13(2) of the standard clauses, to act in good faith and to accept its
control over activities in the Area.®” Neither of these provisions were referred to in
the 16 March 2026 questions and the Respondent has provided no explanation as to
why it considers there may be a risk of non-compliance with either obligation.
Although it is not set out in the questions, and it is unclear, the Commission may be
suggesting that TMC USA’s application to the US authorities amounts to the
Applicants somehow patrticipating in the UNCLOS scheme in bad faith. If so, the
Applicants are entitled to know the case against them, including the facts and
evidence which the Commission considers might substantiate such a serious
allegation.

But, pausing here, | recall that the purpose of setting out all these uncertainties and
gueries arising from the questions posed to the Applicants on 16 March is not
because of any expectation or challenge for the Respondent’s lawyers to attempt to
reply now with neat answers wrapped up in a bow. The point is that these are all
entirely reasonable queries for the Applicants to have, and ones that could have
readily been addressed as part of a constructive and transparent process, ensuring
the Applicants adequately understood the case it was meeting and could
meaningfully engage prior to the Respondent’s deadline. To the extent the
Respondent’s position is that there are neat answers — and that would be surprising,
given the Respondent’s own recognition that “unprecedented” issues arise in this
context — that simply makes it all the more perplexing as to why the Respondent
could not have engaged with the Applicants back in April, or (on the Respondent’s
position that this was not “feasible”®8) extended the 31 May deadline to allow time to
do so once the Commission’s official session resumed.

| turn now to the second question, Question 2, of 16 March 2026, which is on your
screen and reads:

Has NORI/TOML undertaken or plans to undertake any activity in any manner
whatsoever contrary to or inconsistent with its exclusive rights in the area of its
exploration contract?

As with Question 1, the Applicants accept that there are some inferences that could
be drawn, but these are limited. The Respondent has a concern about activity which
may be contrary to or inconsistent with the Applicants’ exclusive rights in the contract
area. This appears to be a reference to article 3(4)(c) of Annex Il to the Convention,
which provides that a contract shall confer on the operator “the exclusive right to
explore for ... resources in the area covered by the plan of work”. But what specific
obligation does the Commission think the Applicants may have breached?

Three additional confusions and uncertainties:

87 ISBA/31/C/4/Add.1, para. 5(a); ISBA/31/C/18, para. 1.
88 NORI Annex 8; TOML Annex 6.
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First, again, there is no indication of what activities — other than data sharing — the
Commission is concerned by.

Second, there is also no explanation of why the Commission considers that TMC
USA'’s application, which is not referred to but which the Applicants presume is what
this is all about, may be inconsistent with the exclusive nature of the Applicants’
contractual rights. This needs to be unpacked so that the concern can be
understood. What does the Commission think the exclusive nature of the Applicants’
rights implies, including as a matter of interpretation of article 3(4)(c)?

Third, in relation to whom does the Commission consider that the Applicants may be
acting inconsistently with their exclusive rights — is it TMC USA, perhaps the USA,
perhaps both?

Turning to Question 3, and as | have already noted, the Commission asks about data
sharing specifically. Question 3 is on the screen and reads:

In light of the two previous questions, can [NORI/TOML] specify whether such
activities may have included or will include, inter alia, sharing data or other
information appertaining to its exploration work pursuant to its contract with the
Authority to any entity or person outside the framework of such contract?

Whilst Question 3 at least allows for focus on a particular type of activity, clarification
is still required to allow the Applicants to understand the Commission’s concerns and
meaningfully respond.

First, what is the Commission’s position on the permissibility of the Applicants
sharing data information? Should Question 3 be read as implying (a) that all data, or
alternatively certain data, can never be shared outside the contractual framework; (b)
that sharing is allowed only where the Respondent has given its permission; and/or
(c) that the Respondent owns all or certain data?

Second, what specific obligations does the Commission think may have been
breached? And, relatedly, what does the Commission consider to be the source,
under the applicable law, of any restriction on sharing data?

Third, what does the Commission consider to be the scope of any such restriction?
Should Question 3 be read as implying (a) that all data, or, alternatively, certain data,
can never be shared outside the contractual framework; (b) that sharing is allowed
only where the Respondent has given its permission; and/or (c) that the Respondent
owns all or certain data? And how does any such claimed restriction sit alongside the
rights of the contractor with respect to that data, including under Regulation 36 of the
Exploration Regulations?

| turn finally to the Respondent’s response to the Applicants’ requests for further
information and clarification with respect to the three questions. The Respondent
asserts that the three questions are “unambiguous and straightforward”,2® including

89 Respondent Statement, Annex 10, Letter from the Secretary-General of the International Seabed
Authority to the Agent for NORI and TOML dated 22 June 2026, p. 2. See also Respondent
Statement, para. 56c.
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because its concerns about unilateral activities in the Area outside the multilateral
framework of the Area are concerns which are “widely publicised”.®°® But, as
indicated earlier, this assertion of straightforwardness is belied by three points.

First, if the Respondent’s concerns had been clearly identified, there should have
been no difficulty in providing the clarifications requested by the Applicants.

Second, in fact, the Respondent’s responses to the Applicants’ requests for further
information and clarification is consistent with the Applicants’ positions that the
guestions were not straightforward:

Taking the response of 13 May:°! the Commission Chair stated that it was not
“procedurally appropriate” or “feasible” for the Commission to address the
Applicants’ concerns prior to the session commencing on 29 June. We know the
Commission has held detailed exchanges during the intersessional period,®? and the
Respondent says, well, these “are not comparable to the type and extent of
intersessional work which would be required to address the Applicants’ various
requests and queries”.®® This sits awkwardly with the Respondent’s current stance
that the position is straightforward.

Turning to the further response of 26 May,** as | indicated earlier, here the
Respondent acknowledged that a “thorough legal assessment of issues presented’
in the Applicants’ request for further information and clarification was required before
“meaningful and constructive engagement” could occur.

Third, and as | have just illustrated, it was entirely reasonable and understandable
for the Applicants to consider that the Commission’s case against them could take
several forms depending on the nature and extent of the specific concerns, the
Respondent’s position on various legal issues, and the factual basis for those
concerns.

It is a fundamental principle of due process that the person facing an inquiry is
entitled to know the case against them; that is, the case which they are required to
answer. Yet, critically, not only did the Respondent not provide the further
information and clarifications sought, it insisted on a deadline of 31 May 2026 for the
Applicants’ responses. Why? Why not release that pressure valve to allow time for
the Respondent to first ensure the Applicants fully understood the case they had to
meet and thus ‘elicit a positive response’ and allow for “meaningful and constructive
engagement”?

Furthermore, with the upcoming Commission meeting scheduled to commence on
29 June, the Applicants were and remain faced with the real risk of further steps
being taken by the Authority, notwithstanding the Applicants’ inability to adequately

9% Respondent Statement, para. 28.

9. NORI Annex 8; TOML Annex 6.

92 Respondent Statement, para. 93; “Report of the Chair of the Legal and Technical Commission on
the work of the Commission at the second part of its thirtieth session” dated 7 July 2025
(ISBA/30/C/4/Add.1), para. 8.

93 Written Statement, para. 93.

%4 NORI Annex 12; TOML Annex 8.
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understand and respond meaningfully to the Respondent’s questions. Two points on
this:

First, having already found that there is a risk of non-compliance requiring “special
attention”,®® in principle, the Commission’s next step could be a finding relating to
possible non-compliance by the Commission or even a recommendation in this
regard. Indeed, the Chamber will recall that the 2025 Council Decision expressly
provides for the Commission to make “appropriate recommendations”, which the
Council would then consider.®® The Commission had stated in its 6 March report that
it “will report to the Council on this issue during the second part of its thirty-first
session”,%” and the Council expressly stated in its March 2026 decision that it “awaits
[the Commission’s] report and recommendations” with respect to this inquiry.%

My second point: the Applicants simply do not know what the Commission or Council
will do because they have not been told how the process should unfold.

Here’s what the Applicants do know:

They know the Respondent now wishes to portray the Applicants as having
“steadfastly refused to provide any substantive response” and having “refused to
collaborate” with the inquiry.%°

The Applicants know that the Respondent refused to provide any assurance that the
Commission will not make a recommendation relating to possible non-compliance or
otherwise progress the inquiry; that was clear from the recent correspondence that
Mr Wordsworth took you to.19°

The Applicants know that the Commission has its Part Il session 29 June to 10 July
and that the Council meets 13 to 24 July, and it also knows that there is a possibility
of a third part to the session being held, and that in any event the Commission may
meet as required, including by way of emergency session.0t

The Applicants know that the Council’s indicative programme of forthcoming work for
the current Part Il session expressly provides that on 20 July, the Secretary-General
will “report on the implementation of the decision of the Council in 2025 relating to
the reports of"192 the Commission, i.e., the Commission’s report addressing the
Applicants’ compliance, a report which the programme indicates will be provided to
the Council by 14 July.

The Respondent’s Statement asserted that there is nothing to support an
assumption that the Commission will “seek to conclude its inquiry process without

9% TOML Annex 4 (Annex Il); NORI Annex 5 (Additional Questions).

96 Council Decision 21 July 2025, para. 9.

97 ISBA/31/C/4/Add.1 (Addendum), para. 8, ISA Annex 5 (emphasis added).

98 |ISBA/31/C/18, para. 4.

99 Statement, paras 56(b), 58(b).

100 R Statement, Annex 10, Letter from the Secretary-General of the International Seabed Authority to
the Agent for NORI and TOML dated 22 June 2026.

101 |SBA/6/C/9 (Rules of Procedure of the Commission), Rules 1 and 3.

102 hitps://isa.org.jm/wp-content/uploads/2026/06/IPW-31st-2nd-v.20260616.pdf (last accessed

30 June 2026).
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ensuring due process”.1% But, assuming the ‘conclusion’ referred to here is the
Commission’s recommendation addressing the Applicants’ possible non-compliance,
this is all notably elliptical. Nothing is promised. There is no explanation as to how
the Commission would or even could, consistent with that programme of work,
accord due process to the Applicants, including because the Respondent would first
need to provide the required information and clarifications, and then afford the
Applicants an opportunity to consider and respond.

On receipt of the Respondent’s letter dated 29 June,%4 the Applicants learned a little
more, namely, that the Commission did indeed intend to consider the “issues raised
by the Applicants in their claims” and an inference from the terms of this letter is that
the Commission intended to issue a recommendation in relation to the Applicants.
The letter indicates that the Commission planned to consider “matters of procedure,
transparency and fairness” raised by the Applicants. However, it did not indicate
whether or how the Applicants’ specific due process concerns were to be addressed,
including whether and, if so, how and when, as the necessary first step, the required
information and clarifications would be provided.

Although the Respondent now says that the consequence of the Rule 90(4) direction
is that the Commission cannot now consider any of the issues relating to the
Applicants’ due process concerns nor issue a recommendation in the current session
that does not impact on the current need for a provisional measures order. And, of
course, as to future meetings of the Commission, the Applicants don’t know what
may unfold; as | noted, there remains the strong possibility of a third part to the
session being held and, in any event, the Commission may meet as required,
including by way of an emergency session.

Mr President, members of the Chamber, it is in this factual context, with the
Applicants left to infer and then formulate itself the specific case against them, and
not even knowing when and what further steps the Respondent may take, that the
Applicants’ request for provisional measures is sought from this Chamber.

| thank you for your attention. Mr Aughey will next address you on the issue of prima
facie jurisdiction, and we are in the Chamber’s hands as to whether now is a
convenient time to take the break.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you,
Ms Sander.

| think it would be appropriate for the Chamber to withdraw for a break of exactly
15 minutes. Thank you.

(Break)
THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Please be seated.

| would like to continue with the hearing. | invite Mr Sean Aughey to make his
statement. Sir, you have the floor.

103 Statement, para. 84 (emphasis added).
104 etter from the Respondent to the Chamber dated 29 June 2026, provided to the Applicants by the
Registry on 30 June 2026.
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MR AUGHEY: Mr President, Members of the Chamber, it is an honour to appear
before you on behalf of the Applicants in these proceedings. | will address prima
facie jurisdiction.

As stated in article 290, paragraph 1, of UNCLOS, the Chamber may only prescribe
provisional measures if it considers that “prima facie it has jurisdiction under ...
Part Xl, section 5” of UNCLOS with respect to the dispute.

As is well established in the jurisprudence of the Tribunal, the standard does not
require that the Chamber “finally satisfy itself” that it has jurisdiction.%® Rather, the
Chamber need only be satisfied that the “provisions invoked by the applicant[s]
appear prima facie to afford a basis on which ... jurisdiction ... might be founded”.1%

The Applicants’ position is that the Chamber clearly has jurisdiction over the present
dispute under article 187, paragraph (c) of UNCLOS.

The Respondent, however, contests prima facie jurisdiction on three bases. The
Respondent contends: first, that the requirements of article 187, paragraph (c), are
not met; 1% second, that the limitation on jurisdiction in article 189 of UNCLOS is
engaged;1% and, third, that the Applicants’ claims are premature, asserting that “no
dispute has crystallised”.1%°

My submissions will address three topics. First, | will explain that the dispute had
crystallized when the Applicants instituted these proceedings. Second, | will set out
why there is no doubt that the requirements of article 187, paragraph (c), are met on
at least a prima facie basis. Third, | will demonstrate that the dispute does not fall
within the limitation on jurisdiction in article 189.

| turn to my first topic. As | have noted, the Respondent contends that “no dispute
has crystallised”.11° This is incorrect. A dispute has crystallized between the Parties
and had already crystallized before the Applicants transmitted their applications to
this Chamber instituting these proceedings on 30 May 2026.

As you have heard this morning, the crux of this dispute between the Parties
concerns the applicable requirements of due process and whether the Authority has
complied with those requirements.

As to the law, as the Chamber will know, there are two key principles:*!!

105 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
paras. 57, 84-85.

106 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 57.

107 Respondent Statement, para. 71.

108 Respondent Statement, para. 70.

109 Respondent Statement, para. 72.

110 |SA Response, para. 72.

111 Mauritius/Maldives, Preliminary Objections, paras. 322-324, 334.
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First, the dispute between the Parties “must have existed at the time of the filing of
the Application”.112

Second, as the Special Chamber recalled in Mauritius/Maldives, a dispute is a
“disagreement on a point of law or fact, a conflict of legal views or of interests”. 13
What “must be shown” is that “the claim of one party is positively opposed by the
other”.''4 This is the case where “it is demonstrated, on the basis of the evidence,
that the respondent was aware, or could not have been unaware, that its views were
‘positively opposed’ by the applicant.”'15

Applying this test to the facts of the present case, there is no doubt that a dispute
had crystallized at the date of filing the Application.

It suffices to recall five exchanges between the Parties, all in 2026. Most of these
have already been addressed earlier this morning.

First, on 16 March, the Applicants were informed that the Commission had identified
them as “requiring specific attention to possible non-compliance”, and that they were
to transmit their responses to three questions by “no later than 31 May”.116

Second, on 21 and 22 April respectively, the Applicants wrote to the Chair of the
Commission.*!” The letters can be found at tab 11 of the Judges’ folder. If | can ask
the Chamber to turn to paragraph 3 in tab 10, here the Applicants’ position is set out
squarely and in identical terms in both letters. They asked for “confirmation of the
procedure that the Commission intends to follow” and “further clarification and
particulars in respect of the questions raised and their legal bases, so that NORI may
provide a complete and informed substantive response”.'!8 In the next paragraph,
the Applicants recalled that, as expressly recognized in an earlier Council decision in
July 2025,%*° the Commission is to “conduct its assessment with due process,
transparency and fairness at every stage” of the inquiry.*?° And at paragraph 22,
mindful of the fast-approaching 31 May 2026 deadline for their responses, the
Applicants requested a response by 8 May, noting that “[i]f no response is received
from the Commission, NORI[/TOML] will consider that the Requests set out in this
letter are denied”.1?!

No response was received by 8 May.

Third, on 13 May, the Commission Chair responded to the Applicants, stating that
she was declining to “express any position on the matters raised” pending the

112 Mauritius/Maldives, Preliminary Objections, para. 322.
113 Mauritius/Maldives, Preliminary Objections, para. 323.
114 Mauritius/Maldives, Preliminary Objections, para. 323.
115 Mauritius/Maldives, Preliminary Objections, para. 324.
116 NORI Annex 5; TOML Annex 4.

117 Judges’ folder, tab 10. NORI Annex 7; TOML Annex 5.
118 NORI Annex 7, para. 3; TOML Annex 5, para. 3.

119 |SBA/31/C/18, para. 4b.

120 NORI Annex 7, para. 4; TOML Annex 5, para. 4.

121 NORI Annex 7, para. 22; TOML Annex 5, para. 22.
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Commission’s consideration during the current ongoing session. Despite this, the
Chair stated “the deadline of 31 May ... remains in full effect”.12

Fourth, on 18 May, the Applicants wrote to the Respondent’s Secretary-General.?3
This letter is in the Judges’ folder at tab 11. At paragraph 1, the Applicants stated,
and this is on the screen, that they were providing

formal notice that a dispute has arisen between NORI [and TOML] and the
International Seabed Authority (the Authority) within the meaning of Part XI,
Section 5 of the United Nations Convention on the Law of the Sea (UNCLOS),
including Article 187(c)(i) and (ii).*?*

At paragraph 12, the Applicants’ detailed the “[n]ature of the dispute” between the
Parties.?®> They stated, and this is also on the screen:

Nature of the dispute
The dispute concerns, inter alia:

(a) the identification of NORI for ‘specific attention’ without disclosure of
evidence, criteria, or methodology;

(b) the failure to afford NORI and its Sponsoring State basic procedural
safeqguards prior to and following the determination of NORI for specific
attention, including the failure to comply with the Council's binding decision
(ISBA/31/C/18) requiring due process, transparency and fairness at every stage
and providing contractors and Sponsoring States a right to be heard and
address any allegations raised concerning their conduct;

(© the Authority’s failure to respond to NORI's letter of 21 April 2026
requesting further particulars, disclosure of the legal bases relied upon, and
confirmation of applicable procedural safequards;

(d) the continuation of the inquiry in circumstances that deprive NORI of a
meaningful opportunity to understand and respond to the case it is said to meet;
and

(e) the interpretation and application of the exploration contract between

NORI[/TOML] and the Authority dated 22 July 2011.12

The Applicants also requested consultations “as a matter of urgency”, “by
29 May".1?’

Turning now to the fifth exchange between the Parties, on 26 May, the Secretary-
General wrote to the Applicants.'?® There are three points.

122 NORI Annex 8; TOML Annex 6.

123 Judges’ folder, tab 11. NORI Annex 10; TOML Annex 7.

124 NORI Annex 10, para. 1 (emphasis added); TOML Annex 7, para. 1 (emphasis added).
125 NORI Annex 10, para. 12; TOML Annex 7, para. 12.

126 NORI Annex 10, para. 12; TOML Annex 7, para. 12.

127 NORI Annex 10, para. 22; TOML Annex 7, para. 19.

128 NORI Annex 12; TOML Annex 8.
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First, like the Chair of the Commission, the Secretary-General also declined to
engage substantively with the Applicants’ due process concerns and requests.

Second, the Secretary-General also failed to engage at all with the Applicants’
statement that a dispute within the meaning of article 187, paragraph (c), had arisen
between the Parties. The Respondent did not deny the existence of a dispute.
Rather, the Secretary-General simply stated that the notice of dispute had been
forwarded to the Commission, which was “evaluating” how the Applicants’ concerns
and requests may be “accommodated”.12°

Third, the Secretary-General also stated that consultations in relation to the Notice of
Dispute should be initiated “at an appropriate time” after “a thorough legal
assessment of the issues” by the Respondent. But there was no withdrawal of, or
extension to, the 31 May deadline for the Applicants’ responses to the questions of
16 March. The Secretary-General was silent on this critical matter.

Faced with that imminent deadline and the Council’s clear indication — in advance of
the current, now ongoing, session — that the Commission’s “report and
recommendations” are “awaited”,'3° there was clearly a disagreement, including
concerning the requirements of due process, and the Applicants were left with no
alternative but to commence these proceedings.

From that brief recap of the exchanges between the Parties, it is clear that a dispute
had arisen between the Parties by 18 May or, at the latest, by 26 May. The dispute
included disagreement over what due process requires and whether the Authority
was complying with those requirements at every stage of the inquiry. Plainly, the
Authority disagreed that the Applicants had the due process rights they asserted, in
particular a right to the information and clarifications they requested before the
Applicants were required to provide their written responses, and/or the Authority
refused to comply with those due process requirements.

The Respondent raises three counterpoints, none of which undermine the fact that a
dispute had crystallized.

First, the Respondent says that there has been no finding of non-compliance by the
Applicants.'3! That is correct. The identification of the Applicants as requiring specific
attention as to potential non-compliance is not a finding of actual non-compliance.
The Respondent is now considering the next steps and it has refused to provide any
assurances as to whether a finding, statement or recommendation of actual non-
compliance might be made during the current ongoing session before the Applicants
are afforded the necessary clarifications and an opportunity to respond meaningfully.
Contrary to the Respondent’s assertion, the “preliminary” nature of its identification of
the Applicants is irrelevant. The dispute between the Parties is not as to whether the
Applicants are in breach, or even potential breach, of their exploration contracts. The
dispute concerns a critical antecedent issue, namely, what requirements of due
process are applicable to the Authority’s inquiry, including the steps taken so far, and
have those requirements been complied with.

129 NORI Annex 12; TOML Annex 8.
130 |SBA/31/C/18, para. 4.
131 |SA Response, para. 72(a).
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The Respondent’s second point is an assertion that no dispute has crystallized
because the Council has instructed the Commission to ensure due process at every
stage, and an emphasis that the Commission is committed to discharging its
responsibilities in accordance with its mandate and procedures.'®? The Applicants, of
course, agree that the Commission is required to accord due process at every stage,
as you have heard earlier this morning. But a dispute concerning the applicable
requirements of due process and whether the Respondent has complied with those
requirements “at every stage” is distinct, and that dispute has crystallized.

Third, the Respondent refers to the fact that the Authority “proposed
consultations”.133 This is an incomplete account of what has occurred. It was the
Applicants that first proposed consultations. They did so in their Notice of Dispute of
18 May, proposing consultations as a matter of urgency. As | have explained, the
Secretary-General did not adopt or accept that proposal and instead “propose[d] that
consultations be initiated at an appropriate [unspecified] time”.1%* In any event, a
proposal for consultations does not negate or disprove the existence of a dispute. To
the contrary, parties commonly propose consultations or negotiations after a dispute
has arisen.

A final point concerns the scope of the crystallized dispute and the Respondent’s
treatment of the future status of NORI's Exploration Contract. As you heard from

Mr Wordsworth, to the Applicants’ genuine surprise, in its letter of 29 June the
Respondent communicated its position that, if NORI’'s extension application is not
approved, the Respondent shall treat NORI’'s contract as no longer in effect from
22 July 2026. On 1 July, NORI notified the Respondent that this position constitutes
an aggravation and extension of the present dispute.'3®

Turning now to my second topic: the Chamber has prima facie jurisdiction under
article 187, paragraph (c), of UNCLOS.

Article 187, paragraph (c) is on the screen. It provides that this Chamber has
jurisdiction in
disputes between parties to a contract, being States Parties, the Authority or the
Enterprise, state enterprises and natural or juridical persons referred to in article
153, paragraph 2(b), concerning:

(i) the interpretation or application of a relevant contract or a plan of work; or

(i) acts or omissions of a party to the contract relating to activities in the Area
and directed to the other party or directly affecting its legitimate interests.

132 |SA Response, paras. 72(a)-(b).

133 |SA Response, para. 72(c).

134 NORI Annex 12; TOML Annex 8.

135 | etter from NORI to the Respondent, 1 July 2026. Judges’ folder, tab 17.
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To recall, the question for the Chamber at this stage is whether this provision
“appears prima facie to afford a basis on which [its] jurisdiction [...] might be
founded”.*3 It does.

Starting with the requirement in the chapeau, it is common ground that the present
dispute is one between “parties to a contract”, namely, “the Authority” and the
Applicants.'®” The Respondent has not disputed that the Applicants are juridical
persons referred to in article 153, paragraph 2(b). NORI possesses the nationality,
and is sponsored by, Naoero, a State Party to UNCLOS.**® Likewise, TOML
possesses the nationality of Tonga and is sponsored by Tonga, another State Party
to UNCLOS.1*

Moving to the subparagraphs under the chapeau, these are alternatives. Each is
satisfied in this case.

As regards subparagraph (i), the dispute concerns the interpretation and application
of the contract in two respects.

First, the Respondent’s obligation to afford fundamental due process throughout its
inquiry is an element of its obligation under section 13.4 to “fulfil in good faith its
powers and functions under the Convention and the Agreement in accordance with
article 157 of the Convention”. It is not necessary for the Applicants to allege bad
faith and, for the avoidance of any doubt, the Chamber is not being invited to make a
finding of bad faith.14°

Second, under section 27.1, the contracts are governed not only by their own terms
but also by “rules of international law not incompatible with the Convention”. Such
rules of international law include the right to due process. Accordingly, a dispute over
whether the Authority has afforded due process in the conduct of its inquiry is, on its
face, a dispute concerning the interpretation and application of the contracts, and
that dispute falls within subparagraph (i).

| turn to subparagraph (ii) of article 187, paragraph (c). This contains three
requirements. They are, that the dispute concerns: (1) acts or omissions of a party to
the contract which (2) “relat[e] to activities in the Area”, and which, (3) are “directed
to the other party or directly affect|] its legitimate interests”.

The dispute between the Parties concerns acts and omissions of one party to the
exploration contracts — that is, the Authority — which are directed to the other party —
that is, NORI and TOML — and that satisfies requirements one and three.

It is only requirement two, namely, whether the acts or omissions of the Authority
“relat[e] to activities in the Area”, that is contested between the Parties.*! Pursuant

136 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 57.

137 NORI Annex 1; TOML Annex 1.

138 NORI Application, paras. 4, 7.

139 TOML Application, paras. 4, 6.

140 See NORI Request, para. 36; TOML Request, para. 36.

141 |SA Response, para. 71(b).
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to the broad ordinary meaning of the words “relate to”, which are not qualified or
limited in any way,'#? there must be some connection between the Authority’s
conduct and activities in the Area.

The Respondent contends that the dispute between the Parties does not relate to
activities in the Area but, rather, “to the Authority’s exercise of its compliance
powers”.143 The Authority’s attempt to separate these two matters is not credible.
The dispute relates to the due process requirements and whether the Respondent
has complied with those requirements, in the course of an inquiry into the Applicants’
compliance with their contractual obligations in relation to activities in the Area, and
this should not be controversial.

On the Respondent’s own case, the July 2025 Council Decision arises from the
Authority’s “concerns about unilateral activities in the Area”.4* In that Decision, the
Council tasked the Commission with assessing “possible non-compliance ... aris[ing]
out of direct or indirect actions related to activities in the Area”.14®> This formulation
was then repeated in the Secretary-General’s circular of 15 January 2026 and each
of the contractual obligations referred to in sections 13 and 27 of the standard
clauses also relate to activities in the Area.'® Similarly, in the Secretary-General's
letter to the Applicants of 16 March, the Applicants were asked to respond to the
three questions posed because they had been identified as requiring “specific
attention to possible non-compliance that may arise out of direct or indirect actions
related to activities in the Area”.1*” This is all unsurprising because the Authority’s
mandate specifically concerns activities in the Area.'*® Additionally, one wonders
whether, on the Respondent’s position, any dispute arising out of any assessment of
a contractor’'s compliance with any contractual obligation could ever relate to
activities in the Area.

Moreover, an aggravation and extension of the dispute arising from the
Respondent’s position as to the future status of NORI’s contract also falls within
article 187, paragraph (c), most obviously because this also concerns the
interpretation or application of a contract. Pursuant to section 27.1, as | have
explained, the applicable law governing the contract includes not only other rules of
international law but also “procedures of the Authority”. Such procedures include
paragraph 16 of the Council’s Decision “relating to the procedures and criteria” for
extension, upon which NORI relies.4°

Turning now to my third topic: the dispute between the Parties does not fall within the
“[llimitation on jurisdiction” in article 189 of UNCLOS.

142 Cf. e.g.; ITLOS Rules, art. 98(1).

143 |SA Response, para. 71(b).

144 |SA Response, paras. 7, 28-29 (emphasis added).

145 |SBA/30/C/19, para. 10.

148 Circular 2026/001, TOML Annex 2. See also ISBA/31/C/4/Add.1, Addendum, paras. 5(a), 8.
147 NORI Annex 5 (emphasis added); TOML Annex 4 (Annex ).

148 UNCLOS, articles 153, 157(1)-(2); 1994 Agreement, Annex, section 1(1). See also ISA
Response, para. 5.

149 Judges’ folder, tab 13.5: Letter from Applicants to Respondent dated 30 June 2026, para. 14;
ISBA/21/C/19*, para. 16.
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The text of article 189 is in the Judges’ folder at tab 16. The Applicants understand
that the Respondent focuses on the first sentence, which provides that the Chamber
“shall have no jurisdiction with regard to the exercise by the Authority of its
discretionary powers in accordance with this Part; in no case shall it substitute its
discretion for that of the Authority”.

The Respondent contends that the present dispute falls within the article 189
limitation because it concerns the exercise of the Authority’s discretionary powers
under article 153 of UNCLOS, paragraphs 9-10 of the Council’'s Decision of 21 July
2025, and section 10.3 of the contract.'>° This reflects a fundamental
misunderstanding of the Applicants’ case.

The Applicants accept that the Respondent has certain discretionary powers under
these provisions.

First, pursuant to article 153(5) of UNCLOS: “The Authority shall have the right to
take at any time any measures provided for under this Part to ensure compliance
with its provisions and the exercise of the functions of control and regulation
assigned to [the Authority] thereunder or under any contract”.*®! The Applicants
accept that article 153, paragraph (5), confers discretion on the Authority as to what
measures it takes to ensure compliance. But the dispute between the Parties does
not concern what measures the Authority should or should not have taken in the
exercise of that discretion. Further, the Applicants are not asking the Chamber to
scrutinize the merits of the Respondent’s findings with respect to compliance. To
resolve this dispute, the Chamber need only adjudicate on the lawfulness of the
process adopted by the Respondent.152

Second, pursuant to the Council’s July 2025 Decision and section 10.3 of the
contract taken together, the Respondent has a discretionary power to request
information and to identify a contractor as requiring specific attention as to possible
non-compliance. But the dispute does not require the Chamber to scrutinize or
second-guess the merits of the Respondent’s decision to exercise these
discretionary powers by requesting information identifying the Applicants, or making
findings, statements or recommendations with respect to compliance.

As | have explained, the Council has instructed the Respondent to “ensure due
process, transparency and fairness at every stage in the conduct of the inquiry”.153
When exercising its compliance powers, the Respondent has no discretion to
disapply or disregard these fundamental principles. In other words, the applicability
of due process and the requirement to comply with due process are not matters of
discretion for the Authority. In this sense, it is inaccurate for the Respondent to seek
to characterize its exercise of the relevant powers as “inherently discretionary in
nature”.154

150 |SA Response, paras. 70, 71(b).

151 |SA Response, para. 71(b) (emphasis added).
152 Cf. ISA Response, para. 70.

153 |SA Annex 6, para. 4(b) (emphasis added).
154 |SA Response, para. 71(b).
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In sum, the dispute between the Parties does not concern “the exercise by the
Authority of its discretionary powers”, nor do the Applicants seek to “substitute [the
Chamber’s] discretion for that of the Authority”.155

Likewise, article 189 is not engaged in relation to the Respondent’s apparent recent
extension and aggravation of this dispute. The future legal status of NORI's contract
is a question of law, notably the interpretation and application of paragraph 16 of the
Council’s procedures and criteria for extension.*>® Moreover, paragraph 16 itself
does not confer upon the Respondent any discretion to treat the contract as having
expired. To the contrary, it expressly states that “the contract and all rights and
obligations under the contract shall be deemed to be extended until such time as the
Council is able to meet and approve the report and recommendations by the
Commission in respect of that contract.”

It is unclear from the Respondent’s written statement, at paragraph 70, whether the
Respondent also contends that the Chamber lacks prima facie jurisdiction under
article 189 because the present dispute requires it to pronounce on the question of
whether any procedure of the Authority is in conformity with the Convention, or to
declare any such procedure invalid. If that is the Respondent’s position, there are
two points in response.

First, the requirements of due process are not a “procedure of the Authority” within
the meaning of article 189. The ordinary meaning of the words in their context refers
to an official procedure established by the Respondent (akin to a specific rule or
regulation adopted by the Authority), as opposed to due process as a fundamental
rule of procedure. As such, prima facie, there is no impediment to the Chamber
ruling on the applicable requirements of due process and whether these have been
complied with.

Second, even if the phrase “procedure of the Authority” does encompass due
process requirements, the present claim concerns the application (or, rather, non-
application) of that “procedure” in conflict with the Respondent’s obligation to afford
due process. That obligation arises both under the contract, including, as | have
explained, as an element of the Respondent’s obligation to act in good faith under
section 13.4, and under the Convention. Accordingly, prima facie, an exception to
the limitation on jurisdiction under article 189 applies.

As to an extension and aggravation of the dispute arising from the Respondent’s
position as to the future status of NORI’'s contract, this is also not excluded from the
Chamber’s jurisdiction under article 189. The Respondent’s non-application of the
procedure set out in paragraph 16 of the Council’s procedures and criteria for
extension would be in conflict with the Respondent’s obligations under both the
contract (including, in particular, good faith under section 13.4) and the Convention
(including, in particular, to “exercise control over activities in the Area in accordance
with [...] the rules, regulations and procedures of the Authority”).157

155 UNCLOS, article 189.

156 Judges’ folder, tab 13.5: Letter from Applicants to Respondent dated 30 June 2026, para. 14;
ISBA/21/C/19*, para. 16.

157 UNCLOS, art. 162(2)(l).
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The final issue | will address is the guidance that the travaux préparatoires provide in
relation to article 189. The Respondent invokes the drafting history, stating that the
provision “reflects the desire of the drafters of the Convention to ensure that the
Chamber is not engaged in micro-managing of the administration of this Part of the
Convention”, albeit without any citation to the travaux.*%8

Pausing here — the Applicants are in no way suggesting that the Authority should be
micromanaged; what they ask is that the Authority comply with basic requirements of
due process, in accordance with the Council’'s express instruction.

Returning to the travaux, because the ordinary meaning is neither ambiguous nor
obscure nor manifestly absurd or unreasonable in result, it is not necessary to resort
to the travaux.1®® But, in any event, the travaux in fact confirm the Applicants’
understanding of article 189. We have included the relevant extract from the Virginia
Commentary at tab 12 of the Judges’ folders.1°

The travaux reveal that, from the early stages of the Third Conference on the Law of
the Sea, the drafters were concerned that the Chamber should be able to exercise
jurisdiction in relation to disputes like the present one.

Indeed, at the third session of the Conference, article 58(1) of the Informal Single
Negotiating Text provided, and this is on the screen:

Any State Party to this Convention which questions the legality of measures
taken by the Council, or by any organ of the Council or the Assembly on grounds
of a violation of this Convention, lack of jurisdiction, infringement of any
fundamental rule of procedure or misuse of power, may bring the matter before
the Tribunal .16t

At the sixth session, the Chairman of the First Committee explained:

[Disputes] which relate to the implementation of this part of the convention [...]
include legality of measures taken by organs of the Authority, lack of jurisdiction,
infringement of fundamental rules of procedure, or misuse of power. This kind
of dispute may arise amongst the applicants, contractors and organs of the
Authority. The nature of this kind of dispute is therefore primarily contractual and
administrative [...] Juridical safeguards for adjudication of disputes arising from
a contract or an administrative decision are essential to proper administration
and, in turn, may serve to reduce possible political influence.6?

The present dispute concerning due process is of a contractual and administrative
nature. So too is an aggravation or extension of that dispute arising from the
Respondent’s position as to the future status of NORI’s contract. Moreover, juridical
safeguards for adjudication of the dispute are essential to proper administration.

158 |SA Response, para. 70.

159 Vienna Convention on the Law of Treaties, Art. 32.

160 Judges’ folder, tab 12.

161 |ISNT, Part I, AICONF.62/WP.8/Part |, p. 147 (emphasis added).

162 AJCONF.62/C.1/L.20 (1977), VIl Off. Rec. 74, 76 (Chairman, First Committee). Reproduced in
Virginia Commentary, 633, Judges’ folder, tab 12.
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The Applicants acknowledge that the express reference to “infringement of any
fundamental rule of procedure” was not retained in the final text of article 189. But
the Respondent has not provided any evidence to suggest that this drafting change
should be taken to reflect any radical reversal on the position that such matters do
come within the Chamber’s jurisdiction, or any intention to depart from the scope and
rationale outlined by the Chairman of the First Committee. Rather, it appears that the
drafting change reflects a shift in how article 189 was to be framed. Whereas the
draft provision had initially set out the matters relating to the Authority over which the
Chamber would have jurisdiction, the focus was reversed so that it set out the
matters over which there would not be jurisdiction, and that is reflected in the title
referring to “limitations on jurisdiction”.162 On the basis that the infringement of any
fundamental rule of procedure was not to be excluded from jurisdiction, it is
understandable that the express reference was not retained.

To conclude, there can be no doubt that this Chamber has prima facie jurisdiction
over the present dispute.

Mr President, Members of the Chamber, with many thanks for your kind attention,
that concludes my present submission. | ask that you call Mr Wordsworth back to the
podium to address plausibility of rights and real and imminent risk of irreparable
harm.

THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you, Sir.
| now call Mr Wordsworth. You have the floor, Sir.

MR WORDSWORTH: Mr President, Members of the Chamber, as Mr Aughey just
indicated, | will be addressing the remaining two requirements for the prescription of
provisional measures: plausibility of rights; and real and imminent risk of irreparable
prejudice.

Turning first to plausibility of rights, pursuant to article 290, paragraph (1), of
UNCLOS, the Chamber “may prescribe any provisional measures which it considers
appropriate under the circumstances to preserve the respective rights of the parties
to the dispute”. Of course, you know this wording very well.

It is uncontroversial that, at this provisional measures stage, the Chamber “is not
called upon to settle the competing claims of the parties”'®* or to “determine
definitively whether the rights claimed by the applicant[s] exist”.16® The Chamber
need “only” determine whether the rights which the Applicants seek to protect are
“plausible”,166

163 See Virginia Commentary, para. 189.7.

164 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 107.

165 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 119.

166 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
paras. 107, 119.
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As to whether this threshold is met in the present case, as | said earlier this morning,
the purpose of the provisional measures sought is to protect the Applicants’ right to
due process in the consideration of issues of possible non-compliance, rights indeed
which the Council has previously recognized.

Nonetheless, in its written statement, the Respondent asserts that the Applicants
“have failed to demonstrate that their claims encompass any plausible rights”.167

Yet it cannot reasonably be disputed that the Applicants do have a plausible right to
due process. Indeed, in its written statement, the Respondent itself emphasizes that
“the Council’s Decision of 19 March 2026 expressly requests the Commission to
continue to ensure due process, transparency and fairness”,%8 and that, of course, is
correct. In paragraph 4(b) of the Decision, which you have already been taken to by
Ms Sander, the Council requested the Commission “to continue to ensure due
process, transparency and fairness at every stage in the conduct of this inquiry”.69

In its written statement, the Respondent correctly characterizes this as an
“instruction” to the Commission.7°

Accordingly, the Commission must ensure due process at every stage of the inquiry.
Indeed, in her letter to the Applicants dated 13 May 2026, the Chair of the
Commission recalled that the Commission is an organ of the Council and reiterated
that the Commission will exercise its functions “strictly within the scope of the
mandate conferred upon it by the Council and the applicable legal framework”.17*

Additionally, Ms Sander has explained the relevance of the 2024 Procedure. There,
the Respondent has recognized, when assessing possible non-compliance, the need
to afford due process, including ensuring a process that is transparent and elicits
positive responses. Moreover, in its letters of 16 March 2026, the Respondent
expressly stated that the 2024 Procedure is relevant to the present inquiry. But, in
any event, noting the express terms of the March 2026 Decision of the Council, there
is a clearly established right to due process at every stage.

The Council’'s express recognition and instruction to the Commission that the right to
due process governs every stage of this inquiry also reflects the fact that the
Applicants have such a right pursuant to their exploration contracts. To recall,
paragraphs 9 and 10 of the July 2025 Council Decision involve the Secretary-
General requiring contractors to provide information pursuant to section 10.3 of the
standard contractual clauses in the exploration contracts.'’?

And as to relevant rights and obligations under those contracts:
First, as the Chamber has now seen, pursuant to section 13.4: “The Authority

undertakes to fulfil in good faith its powers and functions under the Convention and
the Agreement in accordance with article 157 of the Convention”. As an element of

167 |SA Statement, para. 81.

168 |SA Statement, para. 76.

169 19 March 2026 Council Decision, para. 4(b), ISA Annex 6.

170 |SA Statement, para. 76. See also UNCLOS, art. 163(9).

171 13 May 2026 Chair letter, NORI Annex 8; TOML Annex 6 (emphasis added).
17221 July 2025 Council Decision, para. 9, ISA Annex 3.
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this obligation, the Respondent is required to accord due process when exercising its
compliance powers.

Second, as you have also seen, pursuant to section 27.1, the exploration contracts,
including of course the contractor’s obligation to submit additional information under
section 10.3, are governed, inter alia, by “rules of international law not incompatible
with the Convention”. Those “rules of international law” include general principles of
law, which in turn include the right to due process.

Consistent with this, in the Tomimaru and in the Virginia G, the Tribunal has
recognized that there are “international standards of due process of law”,1”3 and
stated in the Louisa case that it “holds the view ... that considerations of due process
of law must be applied in all circumstances”.1’* Prompt release and a State’s
adherence to due process is, of course, a different context to that currently before
the Chamber, but the different context does not lead to any different result, as is
implicitly confirmed by the instruction in the Council’'s March 2026 Decision. Under
international law, as under domestic law, due process has legal content; there are
“international standards” of due process and they are of fundamental importance.

In sum, it is indisputable that the Applicants have a plausible right to due process at
every stage of the present inquiry.

So, on what basis does the Respondent say in its written statement that “[t]he
Applicants ... fail to demonstrate” that the Applicants’ right to due process is
plausible in present circumstances?!’® The only reason given is that “the

Section 10.3 Requests are not, even arguably, incompatible with [the Council’s]
instruction” to ensure due process at every stage of the inquiry.1’® That is to focus on
only one small aspect of the current dispute and, in any event, “incompatibility” is a
guestion of breach, which is for the merits. The question at the provisional measures
stage is whether the right to due process for which the Applicants seek protection
plausibly exist. There is no additional requirement to establish a prima facie breach —
in other words, arguable incompatibility with the Applicants’ right to due process —
although, as follows from Ms Sander’s presentation, that is a threshold that the
Applicants could certainly meet.

Finally, on plausibility, insofar as there is now an issue before the Chamber on
whether the NORI exploration contract will expire on 22 July or be deemed to
continue until extension is considered by the Council as provided for by paragraph
16 of its procedures and criteria for extension, the existence of a plausible right could
not be in doubt. Of course, NORI has a right to extension as provided for by that
paragraph 16.

173 The “Tomimaru” Case (Japan v. Russian Federation), Prompt Release, Judgment, ITLOS Reports
2005-2007, p. 74, para. 76; M/V “Virginia G” (Panama/Guinea-Bissau), Judgment, ITLOS Reports
2014, p. 4, para. 254.

174 M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom of Spain), Judgment, ITLOS Reports
2013, p. 4, para. 155.

175 |SA Statement, para. 76.

176 |SA Statement, para. 76.
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Turning to the further requirements for the prescription of provisional measures, as is
well established in the Tribunal’s jurisprudence and will be very well known to this
Chamber, provisional measures may be prescribed “if the urgency of the situation so
requires”.*’” This “implies that there is a real and imminent risk that irreparable
prejudice may be caused to the rights of the parties to the dispute, pending the final
decision”.1”® As the Tribunal has explained, what this requires is determination of (i)
“whether there is a risk of irreparable prejudice to the rights of the parties to the
dispute”; and (ii) “whether such risk is real and imminent”.1’® Both of these factors
are present in the current case.

The risk of irreparable prejudice in the current case arises from the real risk of further
steps being taken in the inquiry that are prejudicial to the Applicants without the
Applicants being afforded due process, including the potential making of
recommendations regarding non-compliance. Irreparable prejudice to rights in
respect of due process is self-evident and, of course, the central claims in the two
Applications that will fall for final determination are that the Applicants are not being
afforded due process.

In its written statement, the Respondent advances three arguments as to why there
would be no irreparable prejudice to the Applicants were the Commission to make
recommendations.

The first argument is that “[t]here is nothing to support the Applicants’ assumption
that the Commission will seek to conclude its inquiry process ... without ensuring
due process, transparency and fairness, including providing ... the right to
respond.”*® There are three points here.

First, the Applicants’ concern is not only with what will happen when the Commission
“concludes” its inquiry, but with the steps along the way. | recall, due process is to be
ensured by the Commission “at every stage” of the inquiry.'8! As explained already,
some steps of the inquiry have been planned to be taken: the Commission will
present a report and will progress the inquiry. There is also a real risk that the
Commission would make recommendations regarding non-compliance.

Second, the Respondent appears to contend that, if it does conclude its inquiry, due
process would be accorded in that process, such that there would be no prejudice to
the Applicants. But that is completely at odds with the Respondent’s refusal to
provide clarifications so far as concerns its letter of 16 March and its refusal to
extend the 31 May deadline to enable the Applicants to submit meaningful
responses in light of clarified questions. Moreover, the Respondent has not
explained how the Commission could possibly have accorded due process, including

177 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 126.

178 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 126.

179 The “Zheng He” Case (Luxembourg v. Mexico), Provisional Measures, Order of 27 July 2024,
para. 126.

180 |SA Statement, para. 84 (emphasis in the original).

181 19 March 2026 Council Decision, para. 4(b), ISA Annex 6.
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a meaningful right to understand and respond to questions, before the Commission
ends its current session on 10 July.

Third, the Applicants are not assuming anything. They are relying on the documents
that Ms Sander has taken you to, which evidence the risk of irreparable prejudice.

The Respondent’s second argument is that even if the Applicants are right, the
Applicants would not be exposed to prejudice in relation to NORI’'s application for
extension of its exploration contract.'®? The point being made was the assertion that
consideration of NORI's extension application is “a separate and distinct process”,
and it was said that “there is no evidence before the [Chamber] — or otherwise
available — to suggest that [the Commission] is, or has been, in any way, ‘influenced’
by NORI's failure to respond to the Section 10.3 Requests”.*®3 In light of the position
on extension taken in a Respondent’s letter of 29 June, it is not clear whether it
maintains this line of argument.

If it does, as | noted earlier, the basic point is that NORI’s contract is due to expire on
22 July, and subject to the Chamber’s direction under article 90, paragraph 4, there
is nothing to prevent the Respondent from rejecting NORI's extension application,84
although the Applicants’ position is that this would be impermissible on more than
one front.

As to the Respondent’s contention that consideration of NORI's extension
application would not be ‘influenced’ by NORI's failure to respond to the Section 10.3
Requests”, there are two points:18

First, the harm that NORI faces is not only that the Commission could indeed be
influenced by NORI’s lack of response to the Commission’s three questions. The
Commission is engaged in its compliance inquiry and has been intending to make
recommendations on the inquiry. The Commission is also considering NORI’'s
extension application. There is more in play than an alleged failure to respond to the
Commission’s questions.

Second, if provisional measures are not ordered, there is a real risk that the
Commission will be considering NORI’s extension application in circumstances
where it is simultaneously considering, and has likely formulated its
recommendations, without due process safeguards, on whether NORI is complying
with the contract.

Plainly, the Respondent’s position on whether NORI is in compliance with its contract
may have a material influence on the Respondent’s consideration of whether that
contract should be extended. Indeed, the Respondent has publicly stated that it
would regard a finding of non-compliance arising from a contractor’s unilateral
departure from the ISA regime as constituting “a serious breach of the trust and legal
obligations underpinning its relationship with the ISA”, which “may affect the

182 |SA Statement, para. 85.
183 |SA Statement, para. 85 (emphasis added).
184 |SA Statement, para. 85.
185 |SA Statement, para. 85 (emphasis added).
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contractor’s credibility and compliance record across various contexts”, including “the
assessment of future applications”.186

The need for relief to protect the Applicants’ right to due process is compounded in
light of this dual role with respect to compliance assessment and contract renewal. In
this connection, the Secretary-General has recognized that “an inherent conflict of
interest exists when the body that approves contracts for exploration and the
financial terms thereof is the same body that is responsible for ensuring
compliance”.18’

The Respondent’s third argument is that any prejudice that the Applicants could
suffer “is necessarily revenue based, and accordingly not of a nature to be treated as
irreparable”.

But that is incorrect. The prejudice is to the right to due process, which is the right for
which protection is sought. In the Southern Bluefin Tuna Cases, the Tribunal ordered
the parties not to take action that “might prejudice the carrying out of any decision on
the merits”, so an obvious question is: what would happen if the Chamber were not
to prescribe provisional measures? The Authority will continue its inquiry. The
Authority may find that the Applicants are not in compliance with their exploration
contracts, without affording to the Applicants the due process to which they are
entitled. How then could the Chamber meaningfully give effect in its final decision to
the relief sought in the Applications with respect to the requirement of due process
being afforded prior to any decision being made on non-compliance?

Accordingly, absent provisional measures, there is a real risk that any eventual
decision of the Chamber on the merits would be rendered ineffective in practice. The
very right of due process that the Applicants seek to vindicate could be extinguished
before the Chamber has an opportunity to determine whether the process leading to
that outcome complied with the requirements of due process.

As to the risk of prejudicial steps being “real and imminent”, the Respondent says
that the Applicants are asking the Chamber to “presume” that the Commission is
about to “proceed with its inquiry and produce findings or recommendations”.'® But
the Applicants presume nothing. They rely on the documents put before the
Chamber to show that there is a real and imminent risk.

The available evidence strongly indicates that, subject only to the Chamber’s
direction under article 90, paragraph 4, the Commission will progress its inquiry into
non-compliance before the Chamber makes its final decision on the Applications,
and there is a real risk that it could also make recommendations relating to the
inquiry.

As explained by Ms Sander, it now appears clear that the Commission intended to
report on this issue and likely make a recommendation during the current session,
and the Respondent refused to give any assurance that it would not do so. There is
now temporary protection due to the Chamber’s direction under article 90,

186 FAQ page: https://isa.org.jm/fag-for-media/.
187 |SBA/24/C/4, para. 25.
188 |SA Statement, para. 84.
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paragraph 4. But that, of course, is only temporary. Absent an order on provisional
measures, the risk remains. The Commission may proceed to make
recommendations at the intended Part Ill session, and in any event it could convene
a session at any time. Moreover, there is no assurance that the Council will not
proceed to exercise its powers with respect to compliance, even in the absence of a
report and recommendation from the Commission, either at the intended Part Il
session or any other regular or special session it decides to convene.®

The point raised by the Respondent in its written statement in no way allays this real
and imminent risk. The Respondent says that “there is no fixed timeframe prescribed
by paragraph 10 of the 2025 Council Decision”.1?° But, if anything, that supports the
Applicants’ position. The lack of clarity regarding when certain steps will be taken
only contributes to the risk that the inquiry could be progressed imminently — as the
evidence indicates it will be — and that recommendations could well be made
regarding the Applicants’ compliance with their contracts. And, in any event, it can
scarcely be denied that there is a real risk that the inquiry will be concluded before
the Chamber renders its decision on the merits of the Applicants’ claims.

The Respondent also contends that there is a further, additional “condition” for the
prescription of provisional measures, being that the measures “not cause irreparable
prejudice to the rights of the party against whom the measures are sought”; that is to
say, the rights of the Respondent.1%:

But the orders that the Applicants seek would not cause “irreparable prejudice” to the
Respondent’s rights. The Respondent asserts that the provisional measures sought
would “heavily circumscribe the conduct of the Authority” and would “make the
Authority’s activities and management unworkable”.1%? But that is quite evidently not
the case. What the Applicants seek by way of provisional measures is, for example,
an order that the Authority “ensure that no recommendations, findings, reports, or
other outputs arising from the LTC’s inquiry are adopted, issued, published,
communicated, or otherwise relied upon pending the final decision of the
Chamber”.1% It is entirely unclear how delaying the outputs as a necessary
consequence of affording due process could cause any irreparable prejudice to the
Authority. To the contrary, affording due process will only strengthen the Authority
and help preserve the integrity of the regulatory framework established under Part XI
of UNCLOS.

Finally, insofar as the Respondent is maintaining its position on an inevitable and
imminent lapse of the NORI contract, it is obvious that there is a real and imminent
risk of irreparable prejudice to the rights of NORI with respect to paragraph 16 of the
Council’s procedures and criteria for extension.

Mr President, members of the Chamber, | thank you for your attention and | ask,
Mr President, that you now call Mr Eastwood to the podium.

189 |ISBA/C/12, Rules 1 and 5.

190 |SA Statement, para. 84.

191 |SA Statement, para. 66(d).

192 |SA Statement, para. 87.

193 NORI PM Application, para. 70(c).
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THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you,
Mr Wordsworth. | do now call on Mr Eastwood to make his statement. Mr Eastwood,
you have the floor.

MR EASTWOOD: Mr President, Members of the Chamber, it is an honour to appear
before you today on behalf of the Applicants, NORI and TOML.

Over the course of this morning, my colleagues have taken you through the factual
background, the legal framework, and the requirements for the prescription of
provisional measures. | do not propose to repeat those submissions.

Instead, | wish to leave the Chamber with three simple propositions:
First, this is a case about due process.

Second, the existence of the Applicants' right to due process is not seriously open to
guestion.

Third, unless provisional measures are ordered, there is a real risk, if not a likelihood,
that this right will be undermined before the Chamber has the opportunity to determine
the dispute before it.

Before | turn to these propositions, | would like to start with some preliminary remarks
on the Applicants and these proceedings.

It is important not to lose sight of who the Applicants are and why the present process
has caused such concern. NORI and TOML are not here because they are contractors
seeking to find a way to avoid regulatory oversight. They are not contractors with a
history of disregard for the Authority’s rules. To the contrary: they have approached
their obligations owed to the Authority with seriousness, diligence and transparency.
Their current concerns are heightened because NORI and TOML have a long record
of constructive and positive engagement with the Authority.

For over a decade, they have invested substantially in conducting exploration activities
in the Area and conducted their activities to a standard that is among the highest of all
contractors.

For over a decade, they have contributed data, science, operational learning and
institutional knowledge to the Authority.

This is the result of years of significant investment and efforts in field work,
environmental baseline studies, technical development and engagement with the
Authority’s processes.

Together, NORI and TOML have contributed roughly one third of all Clarion-Clipperton
Zone records held in ISA DeepData, and more than half of all biological records in the
ISA node of UNESCOQO’s Ocean Biodiversity Information System. Those contributions
are not merely significant in volume; they also reflect the standard in which NORI and
TOML have sought to perform their work — carefully, transparently and to an
exceptionally high level. They have gone above and beyond in conducting complex
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operational work, including test mining activities, precisely because they have taken
seriously the need to understand environmental, technical and operational risks
related to commercial activities in the Area.

Against that background, to now find themselves in an inquiry into possible non-
compliance, without a clear statement of the case to be answered, without a defined
process, and without basic procedural safeguards that the Council itself has required,
is profoundly troubling. It goes to the Applicants’ reputation, their standing as
responsible contractors, and the basic fairness of the relationship between a
contractor and the Authority.

The Applicants now ask only that the Authority’s own commitment to due process,
transparency and fairness be honoured before the matters of compliance are decided
upon. The Applicants’ request to this Chamber is therefore modest, principled and
deeply practical: pause the inquiry long enough to ensure that due process is afforded.

| will now turn to what this case is about: first, this case is about due process.
Throughout these proceedings the Respondent has repeatedly sought to recast the
Applicants’ case as something that it is not.

It has been suggested that the Applicants seek to prevent the Authority from
performing its mandate.

It has been suggested that the Applicants wish to dictate how the Authority carries out
its compliance functions.

It has been asserted that the Applicants simply refuse to answer questions.

Respectfully, none of these propositions withstand scrutiny. The Applicants have
never challenged the Authority’s power to inquire into compliance. They have never
contended that the Authority cannot request information. Nor have they sought to
shield themselves from scrutiny.

To the contrary. The Applicants have repeatedly affirmed their commitment to engage
constructively and in good faith with the Authority. They responded to the Secretary-
General’s circular in January. They requested clarification. They sought meetings.
They proposed consultations. And even after these proceedings were commenced,
they continued to seek practical accommodation.

The issue is therefore not whether there should be an inquiry. The issue is how that
inquiry is conducted.

The Applicants say that before they are required to answer allegations of possible
non-compliance, and before findings, recommendations or other adverse conclusions
are advanced, they must be given a fair opportunity to understand and state their
position on the case they are required to answer.

That proposition should not be controversial. It is not radical. It is the very essence of
due process. At its core, due process requires that a person affected by an inquiry is
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not left guessing. It requires transparency. It requires fairness. It requires a meaningful
opportunity to respond.

And, as the Council itself has recognized, it requires those safeguards to be respected
at every stage of the inquiry.

The second point, that the right asserted by the Applicants is plainly plausible, follows
naturally from the first.

One striking feature of this case is that the Respondent has devoted considerable
effort to disputing whether it has complied with due process requirements, but it has
struggled to explain how it can seriously deny that those requirements exist.

The Council's March 2026 Decision is, in this regard, of central importance. The
Council instructed the Commission to continue to ensure due process, transparency
and fairness at every stage in the conduct of the inquiry, including by providing
contractors and sponsoring States with the right to respond.

Those are not the Applicants’ words. They are the Authority’s own words.

The Commission itself has recognized the importance of due process when dealing
with contractors identified as being at risk of non-compliance and has emphasized
transparency and the need to elicit positive responses. Indeed, what emerges from the
documentary record is a consistent theme. Again and again, the Authority’s own
documents acknowledge that procedures concerning possible non-compliance must
be transparent, fair and conducive to meaningful engagement with contractors.

The Applicants therefore do not ask the Chamber to create a novel right. Nor do they
ask the Chamber to adopt an expansive interpretation of the Convention. They ask
only that the Chamber preserve a right that the Authority itself has expressly
recognized.

That is why, with respect, the plausibility threshold is so clearly satisfied.

| turn to my third and final proposition: that the urgency is real. The Respondent says
there is no urgency. But urgency must be assessed by reference to realities, not
abstractions.

The reality is that events are unfolding right now. The Commission’s meeting is
currently underway. The Council session is imminent. Any suspension of the inquiry
has been resisted by the Authority. The Council has stated that it awaits the
Commission’s report and recommendations. The Commission itself has indicated that
it will report to the Council during this session.

Against that background, the Applicants sought straightforward assurances: that the
inquiry be deferred; that findings, recommendations or other adverse outputs be
withheld pending a fair opportunity to understand the case put to it and then respond,
that the Authority commit not to advance the process until the due process concerns
had been addressed. Those assurances were not given; deadlines were maintained,
and this is critically important.
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The Applicants are not required to prove that adverse recommendations will certainly
be made. That is not the test. The question is whether there exists a real and imminent
risk that prejudice may occur before the Chamber has the opportunity to decide the
merits. On the evidence before the Chamber, there can be little doubt that such risk
exists.

As my colleagues have explained, the Applicants’ concerns are not theoretical. They
arise from developments that are occurring now and which may have consequences
before the Chamber has an opportunity to determine the request for provisional
measures. In that regard, | would like to make one brief additional observation from
NORI's perspective.

NORI recently became aware of the Authority’s position that the President’s direction
under article 90(4) will prevent approval of NORI’s pending application for an
extension of its exploration contract during the current session.

NORI is genuinely surprised by, and disagrees with, that position. As the Chamber has
heard, the purpose of the President’s direction was to preserve the integrity and
effectiveness of these proceedings. It was not intended to place NORI's contractual
position in jeopardy while these proceedings remain pending. In NORI's respectful
submission, the Authority’s position rests upon a fundamental misunderstanding both
of the effect of the President’s direction and of the transitional arrangements applicable
to a duly submitted extension application.

From NORI’s perspective, the concern cannot be overstated. If that interpretation is
maintained by the Authority, there is a real risk that NORI's contractual position will be
adversely affected before the Chamber has ruled on the request for provisional
measures. Yet, as NORI has already explained, the applicable framework expressly
contemplates the continuation of contractual rights where an extension application has
been duly submitted but remains pending within the Authority’s decision-making
processes. NORI therefore sees no basis for the suggestion that NORI's contract
would simply lapse because the application has not yet completed its consideration by
the Authority’s organs.

Maintaining that interpretation would also risk aggravating and extending the present
dispute. Rather than preserving the status quo pending the Chamber’s decision, it
would create a further controversy concerning both the proper interpretation of the
President’s direction and the continuing status of NORI's contract pending
determination of its extension application. From the Applicants’ perspective, the recent
development only reinforces the urgency for the relief sought.

In those circumstances, the Applicants respectfully submit that the Authority should
urgently clarify whether it maintains that position and, if so, identify the legal basis,
including how the applicable transitional arrangements governing extension
applications could operate so as to place NORI's contractual rights in jeopardy
pending completion of the Authority’s own processes.
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Turning to why the prejudice is irreparable, the Respondent’s answer is to say that any
harm would be economic. Respectfully, that misunderstands the right at issue. The
right the Applicants seek to preserve is not a right to revenue.

The right is a procedural right. It is the right to due process. And procedural rights are
uniquely vulnerable. Once a process has moved forward without the safeguards that
ought to have governed it, it is often impossible to recreate the position that previously
existed. One cannot retrospectively participate in a process from which one was
excluded. One cannot retrospectively provide a meaningful response before a
recommendation has been formulated. One cannot retrospectively enjoy the
procedural protections that should have existed before adverse conclusions were
reached.

That is why provisional measures exist. They are designed to preserve the integrity of
proceedings while a court determines the parties’ rights. And that is precisely what the
Applicants seek here. Nothing more. Nothing less.

It is also important to step back and consider what would happen if the measures
sought by the Applicants were granted. The Authority would retain its powers. The
inquiry would remain available to it. The questions could still be answered. The
process could continue.

The only consequence would be that the Authority would first be required to ensure
that basic requirements of due process are respected before further substantive steps
are taken.

By contrast, if provisional measures are refused and the Applicants are correct on
the merits, the inquiry may proceed in circumstances that permanently deprive them of
the very procedural protections they seek to vindicate.

To conclude, the current proceedings concern a modest request for provisional
measures. The Applicants are not asking the Chamber to enter into the question of
who is right on the merits. They are not asking the Chamber to determine whether
they have complied with their contracts. They are not asking the Chamber to prevent
the Authority from carrying out its mandate.

They ask only that, pending the Chamber’s determination of this dispute, the Authority
not take steps that would render that determination ineffective. The Council has
decided and instructed that due process be ensured at every stage. The Applicants
ask only that those words mean what they say.

For the reasons submitted by all four speakers today, the Applicants respectfully
submit that the conditions for the prescription of provisional measures are satisfied.
Accordingly, the Applicants request the Chamber to prescribe the provisional
measures sought.

Mr President, Members of the Chamber, this concludes the Applicants' submissions
for the first round. | thank you.
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THE PRESIDENT OF THE SEABED DISPUTES CHAMBER: Thank you,

Mr Eastwood, for your statement. This brings us to the end of this morning’s sitting
and concludes the first round of the Applicants’ oral arguments. The hearing will
resume this afternoon at 2.45 to hear the first round of the Authority’s oral
arguments. This sitting is now closed. Thank you.

(The sitting closed at 12.40)
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