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INTRODUCTION

The Republic of Maldives (‘the Maldives’) submits this Counter-Memorial in
accordance with the time limit fixed by the Order of the Special Chamber dated 3
February 2021.

For the Maldives, the correct application of the United Nations Convention on the Law
of the Sea (‘UNCLOS’) and the Part XV procedures is of critical importance. As an
ancient sea-faring nation, its waters have always been, and continue to be, a vital
resource for the survival of the Maldivian people. Eco-tourism and sustainable fisheries
are integral to their livelihoods, with the preservation and protection of the marine
environment enshrined in the Maldives’ Constitution. The Maldives furthermore, has a
long-standing record of leadership and multilateralism in this regard, including in
respect of climate change and rising sea-levels, which threaten its very existence.

The Maldives has at all times pursued friendly relations with the Republic of Mauritius
(‘Mauritius’) and sought to resolve matters of bilateral concern through negotiations
conducted in good faith. As the Special Chamber’s Judgment of 28 January 2021 on
Preliminary Objections (‘Judgment on Preliminary Objections’) noted, “it is beyond
doubt that there had been a long-standing sovereignty dispute between Mauritius and
the United Kingdom over the Chagos Archipelago” and, therefore, that “the Maldives
may have been justified in having reservations with respect to the existence of a dispute
between it and Mauritius” in respect of maritime delimitation.! When Mauritius filed
its Application on 18 June 2019 — less than one month after General Assembly
resolution 73/295 of 22 May 20192 — the Maldives and numerous other members of
the United Nations (‘UN’) were of the view that, in its 25 February 2019 Advisory
Opinion on Legal Consequences of the Separation of the Chagos Archipelago from
Mauritius in 1965 (‘ Advisory Opinion’), the International Court of Justice (‘ICJ*) did
not purport to resolve that “long-standing sovereignty dispute”.* Contrary to this view,
the Special Chamber held that it could exercise jurisdiction in respect of the maritime
delimitation sought by Mauritius, notwithstanding the continued sovereignty claim of
the United Kingdom.

It may be recalled that, during the Preliminary Objections proceedings, the Maldives
expressed its concern that Mauritius’ case essentially concerned its sovereignty dispute
with the United Kingdom, and not a maritime boundary dispute with the Maldives.’ In
fact, when the Special Chamber issued its Judgment, it was described by counsel for
Mauritius as “a hammer blow to the United Kingdom™.® Now that Mauritius has filed

Dispute concerning delimitation of the maritime boundary between Mauritius and Maldives in the Indian
Ocean (Mauritius/Maldives), Judgment on Preliminary Objections, 28 January 2021 (‘Judgment on
Preliminary Objections’), paras. 242, 334.

UNGA Resolution 73/295, “Advisory Opinion of the International Court of Justice on the legal
consequences of the separation of the Chagos Archipelago from Mauritius in 19657, 22 May 2019,
A/RES/73/295 (Annex 1). See further Judgment on Preliminary Objections, para. 74.

Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory
Opinion, ICJ Reports 2019, p. 95.

See Chapter 1, paras. 40, 48.

See e.g. ITLOS/PV.20/C28/5/Rev.1, p. 1 (lines 12—24) (Akhavan).

“ITLOS rules in favour of Mauritius following dispute over maritime boundaries”, Matrix Chambers, 29
January 2021 <https://www.matrixlaw.co.uk/news/itlos-rules-in-favour-of-mauritius-following-dispute-
over-maritime-boundaries/> accessed 24 November 2021 (Annex 2).




its Memorial, it is evident that the UNCLOS dispute falling within the jurisdiction of
the Special Chamber is indeed very narrow.

The Judgment on Preliminary Objections made clear that the maritime boundary
dispute between the Parties was limited to overlapping claims in the Exclusive
Economic Zone (‘EEZ’) and continental shelf within 200 M of the Parties” baselines,’
and a slight overlap between the Maldives’ claim to an outer continental shelf (‘OCS”)
beyond 200 M (made in its 2010 submission to the Commission on the Limits of the
Continental Shelf (‘CLCS”)) and Mauritius’ claim to an EEZ and continental shelf
within 200 M. As set out below, the Parties agree that the ‘equidistant/relevant
circumstances’ methodology applies to maritime delimitation but disagree on the
relevance of a remote low-tide elevation (‘LTE’) in the Chagos Archipelago.

Mauritius has now attempted to significantly expand that narrow dispute by making an
entirely new claim to an OCS. Specifically, on 24 May 2021, just one day before the
time limit for filing its Memorial, Mauritius submitted preliminary information to the
CLCS (some 12 years past the applicable time limit under UNCLOS), claiming for the
first time an extensive area of overlap in the OCS claimed by the Maldives in its 2010
CLCS submission. Mauritius’ new claim is plainly beyond the jurisdiction of the
Special Chamber. There can be no doubt that a dispute concerning Mauritius” new OCS
claim did not exist when Mauritius instituted proceedings in June 2019. Mauritius’ new
claim is also manifestly inadmissible. It has not filed its CLCS submission consistent
with its obligations under UNCLOS, its claim of entitlement under Article 76 is based
entirely on the natural prolongation of the Maldives’ submerged land territory, and its
baseless proposal that the delimitation be carried out by simply dividing the area of
overlapping claims in half requires prior delineation of the outer limits of the OCS, a
task which is beyond the competence of the Special Chamber.

The Maldives further notes that Mauritius has abandoned its claim regarding Articles
74(3) and 83(3) of UNCLOS, which was in any event without any basis in fact or in
law.

Thus, the only dispute before this Chamber is the delimitation of the maritime boundary
in the Parties’ EEZs and continental shelves within 200 M, and the overlap arising from
the Maldives’ OCS claim noted above.

As to the delimitation of the overlapping entitlements of the Parties in the EEZ and
continental shelf within 200 M, the Parties are in agreement that the well-established
three-stage methodology for delimitation should apply.® They are in disagreement,
however, as to whether Blenheim Reef — an LTE 10.58 M from the nearest island of
the Chagos Archipelago — should be treated as part of the relevant coast and/or as
generating base points for the construction of a provisional equidistance line, giving
Mauritius an additional 4,690 km? of maritime area. As the Maldives demonstrates
below, the relevant jurisprudence makes clear that LTEs — even in the immediate

In this Counter-Memorial, nautical miles are denoted by ‘M’.

As the Tribunal will be aware, this involves drawing a provisional equidistance line and considering
adjustments based on relevant circumstances and disproportionality. See further Chapter 4, Sections I-
111 below.




10.

11.

12.

proximity of land territory, unlike Blenheim Reef — are not part of the relevant coast
and should not be used to generate base points for the purpose of delimitation.

As to the overlap arising from the Maldives’ OCS claim, the same three-stage
methodology should be applied to draw a directional equidistance line to delimit the
Parties’ respective entitlements to the continental shelf (which can occur without
delineation of the outer limits of the Maldives’ OCS entitlement, which are to be
established following recommendations by the CLCS).

* %k %k

This Counter-Memorial consists of three volumes as follows:

(a) Volume I contains the text of the Counter-Memorial together with illustrative
charts and figures.

(b) Volume II contains the full set of charts and figures that accompany the text of
the Counter-Memorial.

(©) Volume III contains the annexes to the Counter-Memorial.

Volume I consists of this introduction, followed by five chapters, and concludes with
the Maldives’ submissions. The chapters are organised as follows:

(a) Chapter 1 sets out the relevant background to the proceedings. Specifically, it
addresses the broad geographical context for the Parties’ maritime claims
(Section I); the importance of fisheries with respect to their maritime claims
(Section II); the maritime claims of the Parties prior to the commencement of
proceedings (Section III); and the relevant exchanges regarding the maritime
boundary prior to the commencement of proceedings (Section IV).

(b) Chapter 2 addresses the scope of the dispute which falls within the Special
Chamber’s jurisdiction and which is admissible. It starts by explaining the
dispute which existed when Mauritius instituted the present proceedings, as
reflected in the Special Chamber’s Judgment on Preliminary Objections
(Section I). It proceeds to explain why Mauritius’ new claim to an alleged OCS
entitlement, which it raised one day before it filed its Memorial, is neither within
the Special Chamber’s jurisdiction nor admissible (Section II).

(c) Chapter 3 addresses the geographical features relevant to the dispute. As
regards the Maldives, these features consist of Addu Atoll, the Maldives’
southernmost island, and Fuvahmulah, an island located approximately 19.8 M
north-east of Addu Atoll (Section I). As regards Mauritius, there are four
features of the Chagos Archipelago relevant to the dispute, namely Peros
Banhos Atoll, the Salomon Islands Atoll, Nelson’s Island and Blenheim Reef
(Section II).

(d) Chapter 4 addresses the delimitation of the Parties’ respective EEZs and
continental shelves within 200 M. It explains that while the Parties agree on the
three-stage methodology, the Maldives does not agree with its application by



(e)

Mauritius. Specifically, Blenheim Reef does not form part of the relevant coast
and in any event is not an appropriate site for base points for construction of the
equidistance line (Section I). Once the provisional equidistance line is properly
constructed, there are no relevant circumstances that would justify any
adjustment of that line (Section II). Further, there is no disproportionality that
would merit an adjustment of the equidistance line constructed by the Maldives
(Section III). The Maldives concludes this chapter by setting out the maritime
boundary in respect of these maritime areas (Section IV).

Chapter 5 addresses the delimitation between the Parties’ respective
continental shelf entitlements outside of the overlapping EEZ area covered in
Chapter 4. It confirms that the Maldives’ claimed OCS entitlement is within the
Special Chamber’s jurisdiction and is otherwise admissible (Section I). It
proceeds to identify the directional equidistance line of delimitation which the
Maldives invites the Special Chamber to draw on the basis of the standard three-
stage methodology (Section II).
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CHAPTER 1: BACKGROUND TO THE PRESENT PROCEEDINGS

This Chapter addresses the relevant background to the present proceedings. It is divided
into four sections as follows:

(a) The broad geographical context for the Parties’ maritime claims (Section I);’

(b) The importance of fisheries with respect to the Parties’ maritime claims
(Section II);

(c) The maritime claims of the Parties prior to the commencement of proceedings
(Section III); and

(d) The relevant exchanges regarding the maritime boundary prior to
commencement of proceedings (Section IV).

I The broad geographical context for the Parties’ maritime claims

The Indian Ocean, in which both Mauritius and the Maldives are located, is the

world’s third-largest ocean (see Figure 1 below). It covers a total area of approximately
70.6 million km?.

In Chapter 3, there is a more detailed analysis of specific geographical features which are relevant to
the dispute.
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A. The Maldives

A small but ancient island nation, the Maldives was originally settled in the fifth century
BC by fishermen from the coasts of India and Sri Lanka.!® Its population today is
approximately 568,000, dispersed across approximately 200 of its islands.!! At its
southernmost point, the Maldives is located 280 M from the Chagos Archipelago (see
Figure 1 above).!? To the north, it is approximately 230 M west-southwest of India and
380 M west of Sri Lanka. Its territory consists of an archipelago of 1,190 coral islands
which are grouped within 26 atolls, ranging in size from 3 km? to 3,200 km?.13 As
shown on Figure 2 below, its southernmost atoll is Addu Atoll which is 14.93 km? in
size.!* The land area of all the islands amounts to 227 km?, spread over a total maritime
area within the archipelagic baselines of approximately 73,430 km?.!® The Maldives’
EEZ covers some 855,638 km? and the OCS which it claims (but the outer limits of
which have yet to be delineated) covers 164,579 km?.

13

Following the suzerainty of Ceylon (now Sri Lanka) the Maldives came under British protection in 1887,
gaining independence in 1965.

Malé, the capital city, lies to the north of the centre of the atoll chain and has a population of
approximately 234,450.

Mauritius® statement that the distance between the Maldives and the Chagos Archipelago is 269 M
(Memorial, para. 2.6(e)) is understood to be based on the distance being measured from Blenheim Reef.
The Maldives’ measurement is based on the nearest island in the Chagos Archipelago.

Some of the Maldives’ atolls have dunes reaching 2.4 m above sea level, but it is otherwise flat. On
average, the Maldives’ land territory lies 1—1.5 m above sea level. Each atoll is located around an internal
lagoon. The main lagoon water depths of the larger atolls are an average of 40—60 m.

See further Chapter 3, para. 97.

In the central part of the archipelago, the internal basin between the two chains is known as the Inner
Sea. It does not exceed 500 m in depth.
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B. Mauritius

The main territory of Mauritius is located 1,140 M from the Chagos Archipelago'® (see
Figure 1 above), just over 610 M east of Madagascar, off the south-eastern coast of
Africa. In addition to its main island, the territory of Mauritius also includes the islands
of Cargados Caragjos, Rodrigues Island, Agalaea and Tromelin, comprising a total of
2,030 km?2.'7 Mauritius states that its population is 1.27 million.!8

The Special Chamber has determined that, with respect to the Chagos Archipelago,
Mauritius is the State with an opposite coast to the Maldives for the purposes of
delimitation under UNCLOS.!® The Chagos Archipelago comprises approximately 55
islands, with a total land territory of 48.7 km?, forming approximately 2.3% of
Mauritius’ total land territory.? The archipelago is depicted on Figure 3 below. The
Chagos Archipelago currently has no permanent population. Its approximately 1,500
former inhabitants?! were forcibly removed by the United Kingdom between 1967 and
1973.22

Mauritius’ claimed EEZ covers some 1.9 million km?,?* and the OCS currently claimed
by Mauritius in its preliminary information and submissions to the CLCS covers some
767,220 km?.24

20

21

22

23

24

It is noted that Mauritius’ official government website presents a slightly different figure of 2,200 km
(approximately 1,190 M) (Official governmental website of the Republic of Mauritius, “About Chagos
Archipelago” <https://govmu.org/EN/Pages/AboutChagos.aspx> accessed 24 November 2021 (Annex
3)).

The Chagos Archipelago is addressed separately below. Including the Chagos Archipelago, Mauritius’
land territory is approximately 2,078 km?.

Memorial of Mauritius, para. 2.4.

Judgment on Preliminary Objections, para. 250. See also para. 246 stating that “[w]hile the process of
decolonization has yet to be completed, Mauritius’ sovereignty over the Chagos Archipelago can be
inferred from the ICJ’s determinations”. '

This figure is calculated on the basis that the Chagos Archipelago is included in Mauritius’ total land
territory.

Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Written
Statement of Mauritius, 1 March 2018, footnote 360. See also Memorial of Mauritius, para. 2.16 noting
that “[i]n 1960, Peros Banhos Atoll had a population of no less than 374" and para. 2.19 noting a former
population on the Salomon Islands Atoll of approximately 200.

Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory
Opinion, ICJ Reports 2019, p. 95, at p. 110, para. 43.

Food and Agriculture Organization of the United Nations, Fishery Country Profile of the Republic of
Mauritius, January 2006 <https://www.fao.org/fishery/docs/DOCUMENT/fcp/en/FI_CP_MU.pdf>
accessed 24 November 2021 (Annex 4).

This comprises Mauritius’ claim in relation to the regions: (i) to the north of the Chagos Archipelago of
23,220 km?; (ii) to the south of the Chagos Archipelago of 175,000 km?; (iii) of Rodrigues Island of
169,000 km?; and (iv) of the Mascarene Plateau of 400,000 km? See Amended Preliminary Information
Submitted by the Republic of Mauritius Concerning the Extended Continental Shelf in the Northern
Chagos Archipelago Region, 24 May 2021, Doc MCN-PI-DOC (Annex 5); Submission by the Republic
of Mauritius to the Commission on the Limits of the Continental Shelf concerning the Southern Chagos
Archipelago Region, Executive Summary, March 2019, Doc MCSS-ES-DOC (Annex 6). See also
Memorial of Mauritius, para. 2.38.




72°0E

74°0'E

70°0'E

4°0'S

6°0'S

8°0'S

THE CHAGOS ARCHIPELAGO

Scale 1:3,000,000
Datum: WGS 84
Projection:Mercator 6°S

BA charts 3,725,726,727,920

Peros Banhos )

—N

b
“Salomon Is.

* Nelson's I.

Three Brothers
Eaglel.r

Danger I. |
Egmont Is.%
“\

N

Diego Garcia

INDIAN

4°0'S

nautical miles
0 20 40 60 80 100

-— -‘“mm

Submerged reef

— Intertidal area
(dry at LW)

74°0'E

70°0E 72°0'E

Figure 3




19.

20.

II.

The importance of fisheries with respect to the Parties’ maritime claims
A. The Maldives

The livelihood of the people of the Maldives depends fundamentally on the
sustainability and security of the oceans. Eco-tourism and fishing industries (notably
tuna fisheries) are mainstays of its economy?® and fish (mainly tuna) is a food staple for
its people. Safeguarding these resources has always been of the utmost importance to
the Maldivian Government and people. As stated in the Maldives’ Constitution:

“The State has a fundamental duty to protect and preserve the natural
environment, biodiversity, resources and beauty of the country for the benefit
of present and future generations. The State shall undertake and promote
desirable economic and social goals through ecologically balanced
sustainable development and shall take measures necessary to foster
conservation, prevent pollution, the extinction of any species and ecological
degradation from any such goals.”?¢

Reflecting the importance of its marine resources, the Maldives has adopted a proactive
approach to responsible fishing and management of its EEZ. This is demonstrated by
the Maldives’ commitment to:

(a) Sustainability in the fishery industry generally: for example, in 2016 it
established the Sustainable Development Goal (‘SDG’) Division under the
Ministry of Environment and Energy?’ and it co-champions the Commonwealth
Blue Charter Action Group on Sustainable Coastal Fisheries.?® All commercial
fisheries conducted in the Maldives are managed pursuant to fisheries
management plans developed under the Fisheries Act of the Maldives. The
Maldives also prohibits the use of chemicals, poisons and explosives for
fishing.?® The Maldives has also promulgated a code of ‘best practice’ in

25

26

27

28

29

The Maldives’ special relationship with the ocean and the ways it has profoundly shaped its identity was
addressed by the Maldives’ Agent at the Preliminary Objections hearing. See
ITLOS/PV.20/C28/1/Rev.1, p. 5 (lines 11-22) (Riffath). The Maldives’ agricultural land features a sandy
and alkaline soil and with no hills or rivers, and freshwater is limited to a subterranean lens floating above
the seawater. This compounds the Maldives’ reliance on the marine waters.

Constitution of the Republic of Maldives, 2008 <http://extwprlegs].fao.org/docs/pdf/mdv136135.pdf>
accessed 24 November 2021 (Anmex 7), Article 22. See also the Environment Protection and
Preservation Act of the Maldives (Law No. 4/93, as amended by Law No. 12/2014) (Annex 8), Art. 1,
which provides: “The natural environment and its resources are a national heritage that needs to be
protected and preserved for the benefit of future generations. The protection and preservation of the
countries land and water resources, flora and fauna as well as the beaches, reefs, lagoons and all natural
habitats are important for the sustainable development of the country.”

See United Nations, Sustainable Development Goals, “Maldives: Taking Action for Sustainable
Development”, July 2017 <https://www.un.org/sustainabledevelopment/wp-
content/uploads/2017/07/Maldives_Government.pdf> accessed 24 November 2021 (Annex 9). SDG14
is to “[c]onserve and sustainably use the oceans, seas and marine resources for sustainable development”.
The Commonwealth Blue Charter, “Maldives to co-champion action on coastal fisheries for
Commonwealth”, 4 January 2021 <https://bluecharter.thecommonwealth.org/maldives-to-co-champion-
action-on-coastal-fisheries-for-commonwealth/> accessed 24 November 2021 (Annex 10).

Fisheries Act of the Maldives (Act No. 14/2019) <https:/www.gov.mv/en/files/fisheries-act-of-the-
maldives.pdf> accessed 24 November 2021 (Annex 11), s. 27(e).

11




relation to fisheries that focuses on the protection of the environment, reducing
wastage of marine resources and conserving marine resources.*’

(b) Sustainability in tuna fisheries specifically: for example, the vast majority of
tuna fishing in the Maldives utilises sustainable and highly selective gears such
as pole-and-line and handline, with a prohibition of any form of commercial net
fishing,3! with foreign fishing licences in its EEZ discontinued for over a decade
and now prohibited;?? it has taken concrete steps to reduce yellowfin tuna
catch;® it received the Marine Stewardship Council Certificate with respect to
pole-and-line skipjack tuna fisheries;* and in 2017, pole-and-line fishery based
operations in five Maldivian islands were also awarded the Fair Trade
Certification, making them one of the very few seafood supply chains to hold
both certifications. Most Maldivian skipjack tuna and yellowfin tuna exports
also bear the Dolphin-Safe label, issued by the Earth Island Institute. At the
Indian Ocean Tuna Commission (‘IOTC’) annual meeting of 2021 (the 25"
session), among some 30 States parties,*® it was the Maldives that led a proposal
to save the overfished Indian Ocean yellowfin tuna.?® That proposal was
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General Fisheries Regulation of the Maldives (Regulation No. 2020/R-75) (Annex 12), Chapter 5.
Fisheries Act of the Maldives (Act No. 14/2019) <https://www.gov.mv/en/files/fisheries-act-of-the-
maldives.pdf> accessed 24 November 2021 (Annex 11), s. 27. See further Food and Agriculture
Organization of the United Nations, Indian Ocean Tuna Commission, Report of the 23rd Session of the
IOTC Scientific Committee, Doc JOTC-2020-SC23-R[E], 4 June 2021
<https://www.iotc.org/sites/default/files/documents/2021/06/I0TC-2020-SC23-RE.pdf> accessed 24
November 2021 (Annex 13), pp. 68—69 and Marine Stewardship Council, “Tuna Fishing in the
Maldives”, October 2017 <http://tuna-fishing-maldives-stories.msc.org/> accessed 24 November 2021
(Annex 14).
In 2009, the Government of the Maldives decided to discontinue the issuance/renewal of fishing licences
for foreign flagged longline vessels in the Maldivian EEZ. The last of these licenses expired in 2010, and
no further licenses have been issued for vessels registered overseas since then. Section 36 (c) of the
Fisheries Act of the Maldives expressly states that licenses to fish in Maldivian waters shall not be
granted to foreign fishing vessels: Fisheries Act of the Maldives (Act No. 14/2019)
<https://www.gov.mv/en/files/fisheries-act-of-the-maldives.pdf> accessed 24 November 2021 (Annex
11), s. 36(c).
See e.g., ibid., ss. 18-19; Food and Agriculture Organization of the United Nations, Indian Ocean Tuna
Commission, Report of the 23rd Session of the IOTC Scientific Committee, Doc IOTC-2020-SC23—
R[E], 4 June 2021 <https://www.iotc.org/sites/default/files/documents/2021/06/I0TC-2020-SC23-
RE.pdf> accessed 24 November 2021 (Annex 13), p. 69.
Marine Stewardship Council, Track a Fishery, “Maldives pole & line skipjack tuna”, 29 November 2012,
<https://fisheries.msc.org/en/fisheries/maldives-pole-line-skipjack-tuna/ accessed 24 November 2021
(Annex 15).
Food and Agriculture Organization of the United Nations, Indian Ocean Tuna Commission, “Structure
of the Commission” <https://www.iotc.org/about-iotc/structure-commission> accessed 24 November
2021 (Annex 16).
Food and Agriculture Organization of the United Nations, India Ocean Tuna Commission, “On an
Interim Plan for Rebuilding the Indian Ocean Yellowfin Tuna Stock in the IOTC Area of Competence
(Maldives et al)”, Doc IOTC-2021-S25-PropF-Rev2([E], 8 May 2021
<https://www.iotc.org/sites/default/files/documents/2021/06/I0TC-2021-S25-PropF_Rev2E -

On an interim plan to rebuild the vellowfin tuna_stock Maldives et al-_cf Resl9-
01 Rev2 0.pdf> accessed 24 November 2021 (Annex 17). The proposal was co-sponsored by Kenya,
South Africa and Comoros. The Maldives also provided a proposal on harvest control rules for skipjack
tuna in the IOTC area of competence: Food and Agriculture Organization of the United Nations, Indian
Ocean Tuna Commission, “On Harvest Control Rules for Skipjack Tuna in the IOTC Area of
Competence (Maldives)”, Doc IOTC-2021-S25-PropG_Revl[E], 8 May 2021
<https://www.iotc.org/sites/default/files/documents/2021/06/I0TC-2021-S25-PropG_RevlE -

On HRC rules for skipjack tuna Maldives et _al cf Res16-02 Revl.pdf> accessed 24 November
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21.

described in a Joint Statement of various NGOs as “more ambitious and
equitable” than the proposal tabled by the EU.?’

The significance of the Maldives’ maritime areas is heightened because of climate
change which threatens the Maldives’ very existence.® In its 5 November 2020
response to the report of the International Law Commission on Sea Level Rise, the
Maldives noted that “[a]s a small island country with low-lying coasts, the Maldives
has long advocated for action by the international community and sought to draw
attention to the severe impacts of sea-level rise on [Small Island Developing States
(‘SIDS’)]”.3° It noted in that context the importance of maintaining fixed baselines and
maritime entitlements, to ensure stability in the face of subsequent physical changes to
a State’s geography as a result of sea level rise.*

37

38

39

40

2021 (Annex 18). In the documents listed on the IOTC website for the annual meeting, there are four
statements from Mauritius, all of which concern its position on sovereignty over the Chagos Archipelago
(noting the agenda listed Participation of the United Kingdom as a coastal State vis-a-vis “BIOT” and
Implementation of paragraph 6 of the UNGA Resolution 73/295 (FAO)). See Food and Agriculture
Organization of the United Nations, Indian Ocean Tuna Commission, 25th Session of the Indian Ocean
Tuna Commission, 2021 <https://www.iotc.org/meetings/25th-session-indian-ocean-tuna-commission>
accessed 24 November 2021 (Annex 19); “Mauritius Statement under Item 2 IOTC 25th Session”, Doc
IOTC-2021-S25-Statement02, 4 June 2021
<https://www.iotc.org/sites/default/files/documents/2021/06/10TC-2021-S25-Statement02E _-
Mauritius_Statement_under _item 2 IOTC 25th_Session.pdf> (Annex 20); “Mauritius Statement
under Item 14.2 IOTC 25th Session”, Doc IOTC-2021-S25-Statement03, 4 June 2021
<https://www.iotc.org/sites/default/files/documents/2021/06/10TC-2021-S25-Statement03E _-
Mauritius_Statement under_item 14.2 IOTC 25th_Session.pdf> (Annex 21); “Mauritius Statement
under item 14.3 IOTC 25th Session”, Doc IOTC-2021-S25-Statement04, 4 June 2021
<https://www.iotc.org/sites/default/files/documents/2021/06/10TC-2021-S25-Statement04E_-
Mauritius_Statement under_item 14.3 IOTC 25th_Session.pdf> (Annex 22); “Mauritius — Note
Verbale 10TC”, Doc IOTC-2021-S25-Statement06, 8 June 2021
<https.//www.iotc.org/sites/default/files/documents/2021/06/I0TC-2021-S25-Statement06E _-
Mauritius_- Note Verbale I0TC.pdf> (Annex 23).
International Pole & Line Foundation, “Joint NGO Statement on the urgency of adopting an interim plan
for rebuilding the Indian Ocean yellowfin tuna stock”, 3 June 2021 <http:/ipnlf.org/news/joint-ngo-
statement-on-the-urgency-of-adopting-an-interim-plan-for-rebuilding-the-indian-ocean-yellowfin-tuna-
stock> accessed 24 November 2021 (Annex 24).
As noted above, on average, the Maldives’ land territory lies 1-1.5 m above sea level leaving the
Maldives particularly vulnerable. See e.g. IMPACT2C, Policy Brief “Effects of 2°C Warming”,
November 2015 <https://www.climate-service-
center.de/imperia/md/content/csc/impactc_policy _brief 3.pdf> accessed 24 November 2021 (Annex
25), noting that the Maldives “is widely recognised as one of the most vulnerable to climate change”.
See also Sally Brown and others, “Land raising as a solution to sea-level rise: An analysis of coastal
flooding on an artificial island in the Maldives” (2019) 13 J. of Flood Risk Management 1 (Annex 26).
United Nations General Assembly, Sixth Committee, 75th session, 13th plenary meeting, 5 November
2020, Statement of the Maldives on Agenda Item 80: Report of the International Law Commission on
the Work of Its Seventy-Second Session, p. 3
<https://www.un.org/en/ga/sixth/75/pdfs/statements/ilc/13mtg_maldives.pdf> accessed 24 November
2021 (Annex 27). Previously, on 31 December 2019, the Maldives submitted information and examples
of State practice on “Sea-level rise in relation to international law” before the International Law
Commission: International Law Commission, 72nd session, 26 April-6 August 2021, Comments by the
Republic of Maldives on sea-level rise in relation to international law, Doc 2019/UN/N/50
<https://legal.un.org/ilc/sessions/72/pdfs/english/slr_the Maldives.pdf> accessed 24 November 2021
(Annex 28).
This issue was addressed inter alia in Pacific Islands Forum, Declaration on Preserving Maritime Zones
in the Face of Climate Change-related Sea-Level Rise, 6  August 2021
<https://www.forumsec.org/2021/08/11/declaration-on-preserving-maritime-zones-in-the-face-of-
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22.

23.

24.

The Maldives’ long-standing leadership on climate change includes its establishment
of the Alliance of Small Islands States (‘AOSIS’) in 1990, following its hosting in 1989
of the first-ever Small States Conference on Sea Level Rise, where fourteen Small
Island States signed the Malé Declaration on Global Warming and Sea Level Rise. The
Maldives served as the Chair of the AOSIS from 2015 to 2018 during which period
important multilateral negotiations were held, including concerning the Paris
Agreement on reducing greenhouse gas emissions, the SDGs and the Sendai
Framework for Disaster Risk Reduction 2015-2030. The Maldives remains an active
member of the AOSIS, having declared with Nauru and St Lucia new Climate Action
Plans on the 30™ anniversary of that Alliance.*! The Maldives also founded the Climate
Vulnerable Forum in 2009, which it chaired from 20092010 and in which it continues
to participate. In 2019, the Maldives also presented a Climate Smart Resilient Islands
initiative before the UN General Assembly.*?

B. Mauritius

The fishing industry is a mainstay of Mauritius’ economy.*? In 2020 Mauritius made
clear its plans to maximise the profit it derived from fisheries by developing its national
catching capacity.* It has permitted Japan to use Mauritius as a base to conduct large-
scale industrial fishing,*’ with Chinese fishing vessels also present.*

The coral reef ecosystems of the Indian Ocean spread over approximately 200,000 km?
(accounting for 30% of the global coral reef cover).?” The seabed of the Chagos
Archipelago, including the Great Chagos Bank (the world’s largest coral atoll

41
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43
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46

47

climate-change-related-sea-level-
rise/?fbclid=IwAR2qm6eYh2hOOngBOOsLchivKWKzFfvr6b5iEtu7mmuObx0805KpMi654>
accessed 24 November 2021 (Annex 29).

Alliance of Small Island States, “Press release: Nauru, Maldives, and St Lucia announce new Climate
Action Plans” , 4 December 2021 <https://www.aosis.org/release/nauru-maldives-and-st-lucia-
announce-new-climate-action-plans/> accessed 24 November 2021 (Annex 30).

Office of the President of the Republic of Maldives, “Press release: President presents Maldivian
‘Climate Smart Resilient Islands Initiative’ at UN Climate Action Summit as replicable and sustainable
development model for SIDS’”, 23 September 2019 <https://presidency.gov.mv/Press/Article/22213>
accessed 24 November 2021 (Annex 31).

The TOTC records that in 2019 Mauritius had 3 purse seiners, 1 supply vessel and 15 semi-industrial
longliners operating in the tuna fishery: Food and Agriculture Organization of the United Nations, Indian
Ocean Tuna Commission, Report of the 23rd Session of the IOTC Scientific Committee, Doc I0TC—
2020-SC23-R[E], 4 June 2021 <https://www.iotc.org/sites/default/files/documents/2021/06/I0TC-
2020-SC23-RE.pdf> accessed 24 November 2021 (Annex 13), p. 69.

Coalition for Fair Fisheries Arrangements, “Key issues for EU-Mauritius SFPA negotiations: Tuna
stocks sustainability, post-covid19 recovery for the local sector and transparency”, 6 April 2021, p. 1
<https://www.cffacape.org/pub1ications-blog/key-issues-for-eu-mauritius-sfpa—negotiations-tuna-
stocks-sustainability-post-covid 19-recovery-for-the-local-sector-and-transparency> accessed 24
November 2021 (Annex 32).

Ibid.; “Satellites Reveal Japan’s Mauritius Base for Africa Fishing Operations”, Forbes, 14 December
2020 <https://www.forbes.com/sites/nishandegnarain/2020/12/14/ japan-vs-nature-satellites-reveal-
:apans-mauritius-base-for-africa-fishing-operations/?sh=5d9b2d726be7> accessed 24 November 2021
(Annex 33). This latter article features a satellite analysis showing the use of Mauritius by Japanese
fishing fleets.

“Mauritius: Grounded Chinese flagged fishing vessel response”, Africanews, 3 September 2021
<https://www.africanews.com/2021/03/09/mauritius—grounded-chinese-ﬂagged-ﬁshing-vessel-
response/> accessed 24 November 2021 (Annex 34).

Mohideen Wafar and others, “State of Knowledge of Coastal and Marine Biodiversity of Indian Ocean
Countries” (2011) 6 PLoS ONE ¢14613 (Annex 35).
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25.

structure*®) contains more than 10% of all Indian Ocean seamounts,** and has some of
the most biodiverse waters on the planet with over 300 species of coral, over 700
species of fish and 300 species of molluscs.’® Noting potential connectivity between
the different ecosystems in the Indian Ocean,’! the risk of fishing and/or harm caused
in the Chagos Archipelago affecting fish stocks and ecosystems throughout the Indian
Ocean cannot be discounted.

Mauritius does not currently exercise jurisdiction over the Chagos Archipelago. The
United Kingdom continues to administer it as the British Indian Ocean Territory
(‘BIOT’), and the Marine Protected Area (‘MPA’) declared in 2010 by the BIOT
Commissioner — including enforcement of a ‘no-take’ policy, i.e. a prohibition on all
commercial fishing and extractive activities — currently remains in place.>? The
Maldives is unaware of any binding commitment from Mauritius as to its maintenance
of a no-take MPA or as to what precise measures it has committed to take to ensure the
protection of the marine environment in the Chagos Archipelago, including measures
to ensure compliance with its obligation under infer alia Article 64 of UNCLOS
concerning the conservation and optimum utilisation of highly migratory species.*
Given that tuna is a highly migratory species,>* the Maldives has a serious concern with
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54

Memorial of Mauritius, para. 2.13.

Charles Sheppard and others, “Reefs and islands of the Chagos Archipelago, Indian Ocean: why it is the
world’s largest no-take marine protected area” (2012) 22 Aquatic Conserv: Mar. Freshw. Ecosyst. 232
(Annex 36). See also Heather Koldewey and others, “Potential benefits to fisheries and biodiversity of
the Chagos Archipelago/British Indian Ocean Territory as a no-take marine reserve” (2010) 60 Marine
Pollution Bulletin 1906 (Annex 37), p. 1906 (“the deep oceanic waters around the Chagos/ BIOT, out to
the 200-mile exclusive economic zone (EEZ), include an exceptional diversity of undersea geological
features including submarine mountains, mid-ocean ridges, trenches deeper than 6000 m, and a broad
abyssal plain”).

British Indian Ocean Territory, “Marine Protected Area” <https://biot.gov.io/environment/marine-
protected-area/> accessed 24 November 2021 (Annex 38); Chagos Conservation Trust, “The Chagos
Archipelago” <https://chagos-trust.org/chagos/overview> accessed 24 November 2021 (Annex 39);
Khaled bin Sultan Living Oceans Foundation, “Global Reef Expedition: Chagos Archipelago”, 24
February 2021 <https://issuu.com/livingoceansfoundation/docs/gre_chagos_final report> accessed 24
November 2021 (Annex 40).

Khaled bin Sultan Living Oceans Foundation, “Global Reef Expedition: Chagos Archipelago”, 24
February 2021 <https://issuu.com/livingoceansfoundation/docs/gre_chagos_final_report> accessed 24
November 2021 (Annex 40), p. 6 (“‘[i]t is speculated that the centralized location within the Indian Ocean
allows the Chagos Archipelago to play a crucial role in linking the reefs of the Indo-Pacific, western, and
northern Indian Ocean. The connectivity of the reefs in the Chagos Archipelago to the rest of the ocean,
and possibly into the Pacific as well, emphasizes the importance of its conservation”).

British Indian Ocean Territory, “Marine Protected Area” <https:/biot.gov.io/environment/marine-
protected-area/> accessed 24 November 2021 (Annex 38).

UNCLOS Article 64 provides: “1. The coastal State and other States whose nationals fish in the region
for the highly migratory species listed in Annex I shall cooperate directly or through appropriate
international organizations with a view to ensuring conservation and promoting the objective of optimum
utilization of such species throughout the region, both within and beyond the exclusive economic zone.
In regions for which no appropriate international organization exists, the coastal State and other States
whose nationals harvest these species in the region shall cooperate to establish such an organization and
participate in its work. 2. The provisions of paragraph 1 apply in addition to the other provisions of
this Part.”

Annex I of UNCLOS lists 17 highly migratory species, the first eight of which are types of tuna, including
the two main target species of the Maldives’ tuna fishing industry, namely skipjack tuna (Katsuwonus
pelamis) and yellowfin tuna (Thunnus albacares). See Food and Agriculture Organization of the United
Nations, Indian Ocean Tuna Commission, Report of the 23rd Session of the IOTC Scientific Committee,
Doc I0TC-2020-SC23-R][E], 4 June 2021
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26.

27.

28.

29.

the grave impact which industrial fishing in the Chagos Archipelago may have on tuna
stocks.

III.  The relevant maritime claims of the Parties prior to commencement of
proceedings

A. The Maldives
The Maldives is a party t0 UNCLOS, having ratified it on 7 September 2000.

In 1976, the Maldives concluded maritime boundary agreements_with India and Sri
Lanka,3 and it continues to cooperate with them on maritime issues, reflecting its good
neighbourly relations.’

Pursuant to its Maritime Zones Act No. 6/96 (dated 1996)57 (‘the 1996 Act’) the
Maldives established the limits of its territorial sea 12 M from its baselines (section 4),8
in addition to declaring a contiguous zone (section 5)% and an EEZ (section 6). The
1996 Act repealed the earlier Law No. 30/76 of 1976 pursuant to which the Maldives
had similarly declared an EEZ.

Section 6 of the 1996 Act provides:

«The maritime area adjacent 1O and beyond the territorial sea as
determined under section 4 of this Act together with the seabed thereof up to

55

56

57

58

59

<https://www.iotc.org/sites/default/ﬁles/documents/2021/06/IOTC-2020-SC23-RE.pdf> accessed 24
November 2021 (Annex 13), p. 68.

Agreement between India and Maldives on Maritime Boundary in the Arabian Sea and related Matters,
78 December 1976 <http://extwprlegsl.fao.org/docs/pdf/bi—159199431f> accessed 24 November 2021
(Annex 41); Agreement between Sri Lanka, India and Maldives concerning the Determination of the
Trijunction Point between the three Countries in the Gulf of Mannar, 23, 24 and 31 July 1976
<https://www.un.org/Depts/ los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/LKA-IND-
MDV1976TP.PDF> accessed 24 November 2021 (Annex 42).

By way of recent example, the Maldives, Sri Lanka and India concluded a National Security Advisors
Maritime Security Cooperation Agreement which came into effect on 1 March 2021. See “Inauguration
of NSA Trilateral Secretariat: A step forward for maritime security cooperation with Sri Lanka, and the
Maldives”, Financial Express, 4 March 2021 <https://www.fmancialexnress.com/defence/inauzuration—
of—nsa—tri1ateral-secretariat—a-step-forward-for-maritime-securitv-cooperation-with-sri—lanka-and—the-
maldives/2206173/> accessed 74 November 2021 (Annex 43). In September 2021, the Maldives and
India signed a Memorandum of Understanding on “Augmenting Marine Safety, Security and
Environment Protection in the region through cooperation in the long-range identification and tracking
of ships (LRIT) System”, which will assist both States in fulfilling its obligations as members of the
International Maritime Organization. See “Maldives and India Sign MoU to Augment Marine Safety
Through LRIT  System Cooperation”, ~ Corporate Maldives, 30  September 2021
<https://comoratemaldives.com/maldives—and—india-sign-mou-to-augment-marine-safetv-through-lrit-
system-cooperation/> accessed 24 November 2021 (Annex 44).

Maritime Zones of Maldives Act No. 6/96
<https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/MDV 1996 Act.pdf>
accessed 24 November 2021 (Annex 45).

Section 4 reads: “The maritime area contained within 12 nautical miles measured from the archipelagic
baselines established in accordance with Schedule 1 to this Act shall be the territorial sea of the
Maldives.”

Section 5 reads: “The maritime area contained within 12 nautical miles measured from the outer limits
of the territorial sea as determined under section 4 of this Act shall be the contiguous zone of the
Maldives.”
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30.

31.

32.

200 nautical miles measured from the archipelagic baselines as established in
accordance with Schedule 1 to this Act shall be the exclusive economic zone
of the Maldives.”

The Maldives’ archipelagic baselines and waters are established under section 3 of the
1996 Act. The archipelagic base points of the Maldives are set out in Schedule 1 of the
1996 Act, with the archipelagic straight baselines set out in Annex 3. The coordinates
of those baselines have been duly established and publicised in accordance with Article
47 of UNCLOS.® Those baselines conform to the requirements of Article 47(2) of
UNCLOS, subject to minor amendments currently under consideration to ensure that
baselines segments are not longer than 100 M.°! Mauritius raises this issue in its
Memorial, but it is wholly irrelevant to the present delimitation.

On 26 July 2010, the Maldives presented its submission to the CLCS regarding the
establishment of the outer limits of the continental shelf where it extends beyond 200 M
from the archipelagic baselines of the Maldives.5? That submission was made within 10
years of the entry into force of UNCLOS for the Maldives, in accordance with the
applicable time limit under Article 4 of Annex II to UNCLOS. In accordance with
Article 1 of Annex III to the Rules of Procedure and paragraphs 9.1.3 to 9.1.6 of the
Scientific and Technical Guidelines of the CLCS (‘the CLCS Guidelines’), the
Maldives’ submission to the CLCS consists of three parts comprising: (i) a short
Executive Summary (35 pages);® (ii) the Main Body of the Submission (over 160
pages, with extensive appendices); and (iii) a significant amount of supporting scientific
and technical data.®* Three advisors and experts are listed as providing legal and
technical advice and assistance.’

Figure 4 below depicts the OCS claimed by the Maldives in its submission to the CLCS
in 2010, showing the outer limit and area of continental shelf extending beyond 200 M
from the territorial sea baseline. It can be seen from that figure that the outer limit
extends to (but does not overlap with) the maritime area claimed with respect to the
BIOT by the United Kingdom, which administered the Chagos Archipelago in 2010
(when the Maldives made its submission).® Blenheim Reef (a feature discussed further
below)®” was not used as a site for base points in the construction of the BIOT maritime
areas.

60

61
62

63
64
65
66

67

United Nations Division for Ocean Affairs and the Law of the Sea, Law of the Sea Bulletin No. 41, 1999
(Annex 46).

Notably, by inserting two new base points to the north-west and east of the Maldives.

“Quter limits of the continental shelf beyond 200 nautical miles from the baselines: Submissions to the
Commission: Submission by the Republic of Maldives”, 26 July 2010, Doc MAL-ES-DOC (Annex 47).
Ibid.

Ibid., para. 1-9.

Ibid., p. 5.

The United Kingdom issued: (i) BIOT Proclamation No. 1 of 1991, establishing a 200 M BIOT Fisheries
Conservation and Management Zone; (ii) BIOT Proclamation No. 1 0f 2003, establishing a 200 M BIOT
Environmental Protection and Conservation Zone; and (iii) BIOT Proclamation No 1 of 2010
establishing the BIOT Marine Protected Area (MPA) surrounding the Chagos Archipelago. For a
summary, see Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom), Award, 18
March 2015, paras. 120-124, 152.

See Chapter 3, paras. 104—108.
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33.

34.

35.

B. Mauritius

Mauritius is a party to UNCLOS, having ratified it on 4 November 1994.

As explained in its Memorial,%® Mauritius claims a 200 M EEZ (initially pursuant to
the 1977 Maritime Zones Act, which was then repealed and replaced by the 2005
Maritime Zones Act 2005%° (‘the 2005 Act’)).”® Section 18(1) of the 2005 Act provides
that Mauritius® continental shelf “comprises the seabed and subsoil of the submarine
areas that extend beyond its territorial sea throughout the natural prolongation of its
land territory ... where the outer edge of the continental margin does not extend up to
that distance, a distance of 200 nautical miles from the baselines from which the breadth
of the territorial sea is measured”.

The Maritime Zones (Baselines and Delineating Lines) Regulations 2005 (‘the
Regulations’), issued pursuant to ss. 4, 5 and 27 of the 2005 Act, set out the
geographical coordinates of the base points that “shall be the baselines from which the
maritime zones of Mauritius shall be determined” (Regulations, s. 3).”! The coordinates
are listed in the First Schedule to the Regulations. They include base points for the
“Chagos Archipelago”, including inter alia Nelson’s Island, Peros Banhos Atoll,
Salomon Islands Atoll, and Blenheim Reef. The archipelagic baseline vertices for the
Chagos Archipelago are also set out in the same Schedule. It is notable that Mauritius
has excluded from its archipelagic baseline vertices Nelson’s Island as well as the vast
area of the Great Chagos Bank (covering 12,642 km?) — described in its Memorial as
“the world’s largest coral atoll structure” which “dominates the centre of the Chagos
Archipelago”.”? Mauritius has, however, located vertices for its archipelagic baselines
on Blenheim Reef, an LTE almost 11 M from the closest land territory. The archipelagic
baselines are depicted in Figure 5 below, with Nelson’s Island and the Chagos Bank
circled in green and Blenheim Reef circled in red.” It is evident that the baselines
depart to an appreciable extent from the general configuration of the archipelago
contrary to Article 47(3) of UNCLOS.7
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Memorial of Mauritius, paras. 3.7-3.8.

Maritime Zones Act  (Act 2 of 2005), \ April 2005
<https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/82676/90732/F1018582086/MUS82676>
accessed 24 November 2021 (Annex 48).

Mauritius also claims a 12 M territorial sea and a contiguous zone. See ibid., ss. 7 and 12.

United Nations Division for Ocean Affairs and the Law of the Sea, Law of the Sea Bulletin No. 67, 2008,
“Maritime Zones (Baselines and Delineating Lines) Regulations 2005” (Annex 49), p. 13. As noted in
the Memorial, the geographical coordinates were deposited with the UN Secretary-General on 20 June
2008: Memorial of Mauritius, para. 3.9. See also Deposit by the Republic of Mauritius of charts and lists
of geographical coordinates of points, pursuant to article 16, paragraph 2, and article 17, paragraph 9 of
the Convention, Doc M.Z.N.63.2008.LOS, 27 June 2008
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/mzn_s/mzn63.pdf>
accessed 24 November 2021 (Annex 50).

Memorial of Mauritius, para. 2.13.

This is an amended version of the graphic produced by Mauritius at United Nations Division for Ocean
Affairs and the Law of the Sea, Law of the Sea Bulletin No. 67, 2008, “Maritime Zones (Baselines and
Delineating Lines) Regulations 2005” (Annex 49), p. 38.

It is also noted that in the US statement relied upon by Mauritius at footnote 46 of its Memorial, the US
made clear that it “does not recognize [Mauritius’] archipelagic baseline system” because it “includes
the islands of the British Indian Ocean Territory, which are under the sovereignty of the United
Kingdom™: United States Department of State, Bureau of Oceans and International Environmental and
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Figure 5

Scientific Affairs, Limits in the Seas, No. 140, Mauritius: Archipelagic and other Maritime Claims and
Boundaries, 8 July 2014 <https://www.state.gov/wp-content/uploads/2019/11/L.IS-140.pdf> accessed 24
November 2021 (Annex 51), p. 5.
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36.

In 2009, consistent with the extended time limits for those States parties for which
UNCLOS entered into force before 13 May 1999,75 Mauritius submitted to the CLCS
its preliminary information concerning its claim to an OCS in respect of the Chagos
Archipelago.”® Mauritius’ preliminary information referred only to an entitlement in
the area to the south of the Chagos Archipelago, with no reference whatsoever to the
area north of the Chagos Archipelago.”” In March 2019, Mauritius completed its
submission with respect to a claim to an OCS of approximately 175,000 km? in what it
referred to as the ‘Southern Chagos Archipelago Region’.”® In that 2019 submission,
Mauritius noted for the first time that “[t]he Republic of Mauritius also intends to make
another partial submission concerning the continental shelf in the Northern Chagos
Archipelago Region in due course”.” As noted below, Mauritius has not provided or
even indicated the status of the preparation and intended date of that submission. It has
elected to provide preliminary information only affer the commencement of these
proceedings, affer the Special Chamber’s decision on jurisdiction, and just one day
before filing its Memorial. It did so almost 12 years after the extended time limit for
submitting preliminary information had expired.

75

76

77

78

79

See United Nations Convention on the Law of the Sea, Meeting of States Parties, Eleventh Meeting,
“Decision regarding the date of commencement of the ten-year period for making submissions to the
Commission on the Limits of the Continental Shelf set out in article 4 of Annex II to the United Nations
Convention on the Law of the Sea”, 29 May 2001, Doc SPLOS/72 (Annex 52) (“In the case of a State
Party for which the Convention entered into force before 13 May 1999, it is understood that the ten-year
time period referred to in article 4 of Annex II to the Convention shall be taken to have commenced on
13 May 1999”); United Nations Convention on the Law of the Sea, Meeting of States Parties, Eleventh
Meeting, “Decision regarding the workload of the Commission on the Limits of the Continental Shelf
and the ability of States, particularly developing States, to fulfil the requirements of article 4 of annex II
to the United Nations Convention on the Law of the Sea, as well as the decision contained in SPLOS/72,
paragraph (a)”, 20 June 2008, Doc SPLOS/183 (Annex 53) (“It is understood that the time period referred
to in article 4 of annex II to the Convention and the decision contained in SPLOS/72, paragraph (a), may
be satisfied by submitting to the Secretary-General preliminary information indicative of the outer limits
of the continental shelf beyond 200 nautical miles and a description of the status of preparation and
intended date of making a submission in accordance with the requirements of article 76 of the Convention
and with the Rules of Procedure and the Scientific and Technical Guidelines of the Commission on the
Limits of the Continental Shelf”).

Preliminary Information Submitted by the Republic of Mauritius Concerning the Extended Continental
Shelf in the Chagos Archipelago Region Pursuant to the Decision Contained in SPLOS/183, May 2009,
Doc MCS-PI-DOC (Annex 54). Mauritius had previously made two partial submissions, namely: (i) a
joint submission with the Republic of Seychelles concerning the region of the Mascarene Plateau, lodged
on 1 December 2008; and (ii) a submission concerning the region of Rodrigues Island, lodged on 6 May
2009.

1bid., para. 1-1 (“This document provides an indication of the outer limits of the continental shelf of the
Republic of Mauritius, that lie beyond 200 nautical miles (M) from the baselines from which the breadth
of the territorial sea is measured (hereinafier referred to as ‘the territorial sea baselines’) in respect of the
Chagos Archipelago Region™).

Submission by the Republic of Mauritius to the Commission on the Limits of the Continental Shelf
concerning the Southern Chagos Archipelago Region, Executive Summary, March 2019, Doc MCSS-
ES-DOC (Annex 6), p. 9.

1bid., para. 1-5.
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IV.  The relevant exchanges regarding the maritime boundary prior to the
commencement of proceedings

A. Introduction

37. Given the inaccuracies in Mauritius’ factual account in its Memorial, it is necessary to
address the exchanges between the Parties in the years preceding the commencement
of Mauritius’ claim (notably with reference to the key findings of the Special Chamber
in its Judgment on Preliminary Objections). The emphasis which Mauritius has placed
on this misleading narrative to portray the Maldives in a negative light is regrettable
given that the matters to which it pertains were the subject of that Judgment and are
(with the exception of matters pertaining to the scope of the dispute®?) not relevant to
the current phase of proceedings.

38. As noted in the context of the Preliminary Objections proceedings, during the
exchanges in question Mauritius adopted the position that it was the relevant party for
maritime delimitation negotiations with the Maldives, and that position was premised
on Mauritius’ claim that it held sovereignty over the Chagos Archipelago.?! But as
expressly observed in the Judgment of the Special Chamber:

“it is beyond doubt that there had been a long-standing sovereignty dispute
between Mauritius and the United Kingdom over the Chagos Archipelago™.??

39.  This Chamber has determined that it was only on 25 February 2019 — the date of the
ICJ’s Advisory Opinion — that the “legal status of the Chagos Archipelago has been
clarified”.®? It recognised that:

“the Maldives may have been justified in having reservations with respect to
the existence of a dispute between it and Mauritius before the ICJ rendered

the advisory opinion”.34
40.  Based on these bona fide reservations, the Maldives’ consistent position prior to the
date of the Judgment on Preliminary Objections was that it could not be expected to,
and did not, take sides in that long-standing and hotly debated dispute, 8 and,
accordingly, that until that sovereignty dispute was resolved, it would not and could not

80 See Chapter 2, Section I.

81 See Judgment on Preliminary Objections, para. 113: “Mauritius’ claims are based on the premise that it

has sovereignty over the Chagos Archipelago and thus is the State with an opposite or adjacent coast to

the Maldives within the meaning of article 74, paragraph 1, and article 83, paragraph 1, of the

Convention”.

Ibid., para. 242. See also paras. 133, 214 and 246 referring to the recognition of the existence of a

sovereignty dispute by the Arbitral Tribunal in Chagos Marine Protected Area Arbitration (Mauritius v.

United Kingdom), Award, 18 March 2015.

Judgment on Preliminary Objections, paras. 243-246.

84 1bid., para. 334.

85 In the words of the Agent before this Chamber at the Preliminary Objections phase, “The Maldives
cannot be expected to take sides in that dispute. ... If there was no <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>