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(b) Letter from the Agent oflreland to the Registrar of the Tribunal dated 
21 November 2001 responding to questions from the Tribunal 

Philipps Gilutiei 
Registrnr 

A• Prlomh-A.Curnae Stait 
THE CHIEF ST A TE SOLICITOR 

°""°'1d llowc. Unlc Slup S.-c,ct. Do!)llh s 
i•l•.0.\-4\%1\10 f1«:lll-1\ifi199 

International Trlbul\ll.l fortheLawofthe Sea 
Am inten121.tionalen Seegerichhihoft 
22609 Hlunburg 
Oe,:many 

21 November 2001 

Dear Registrar: 

Jr~Jand v United Kingdom: 
Ri:spoJllle to the 'l'rilni.D.B./'.s Written Questlollll 

/ 
2 1 NOV 2001, 

4:35" .-}f. 

Ireland iS _pleased to J!'i'0Vide res~!'lsel! to the queimons of the Jntel'lllltlona1 Tribllnlli as folbws; 

l. JI wil) be> Glear from the plt:tlding.s ond Ireland'~ otal SUlleml!nlS that ir has been 
con.1ider1ug wrious porcntiol courses of llllllQn in rel!ltion 10 dltli:rcnt ns~rs of the 
MOX uuthorisation process. 011e such option hllS been lhe l)OS$ibillty o(. submitting_o 
complaint to the l:.Ulopcnn Commission relating to Directive !16/29/EURATOM. This 
Dj!"e(lliVtl-requircs that every new pi:actice which will produce ionising mdintion must l>e 
'ecnnornicruly Justified' by Uie nncional 11uthorl1ics. Th.is involves weighing cbe 
economic• benefils against tho casts. lrelnnd is concerned about tlie United Kiagdom's 
<IIY.:lsion lo er.elude 1\11 of the Cl\J>ilal coms oflhc MOX plaril - £470 million - .lrom the 
justification e.xeroise. This decision was chnllenged by two non,govcmmen111.I 
organisations, Greenpeace nod ,Friends of the Earth, ill jud.icinl review proceedings in 
the l!ngl[shcourts. Annex 1510 the United Kihgdom's ,Response sets out the judgment 
of the High Caun of lS Novcn,bct 2001, which decided thal the exclusion of capital 
costs was compatible with Directive 96129/ECJRATOM. This judgment is currently 
uooer appeal. lrclilnd is noting developments in the 1!111:1lish proceedings. lrehmd has not 
di:cidcd what, if any, action it will teke in reJotwn to Eu1'0pc:11n l!lw. 

2. Refert1,ces to relevant ~cles lllJd two 11\J)Orts are set out ai the An.mix hereto. One of 
the repor!s is C)lclosed. Thi: b41hUgh,ted dnta ln this ·report confitm~ that in lbe mid­
I 990s, in terms ofCses.ium-137 levels lJ:I se11watar, the frish Seo WIIS more radionctively 
conto.mirulted thnn.tho! fuUowing bodiesofwntec: tbeA1,1nn11ic, 1.'aciuc, lnrulln, Atlantic, 
nnd Arcrio Oceau.s, t~ English Channel, and the Meditmnnean a.ml 13altlo Se!IS, Copies 
of the articles nnd the other report are being obtained and will be delivered to the 
Tribunal by 5 p.m. QO Thursday 22 ... Nnvtmber. 
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3. Ireland fa not in u position to supply dcwilcd information abnut trttnSports by sea of 
radioactive mnwrials tu and Jrom Sellafield facilities, as the United Kingdom has 
declined to provide infommtion. However, Irelnnd understands that there woult!I be a 
sig11itic11nt increase arising from the commissioning of the MOX plant, due to transports 
to the THORP plant and then from tile MOX plant. lnfom111tion relnting to tl1c number 
ond tim.ing oftran.spons hos been exci~cd -from the public ver~ions of the PA nncl ADL 
Reports con'lmissioned:by the United Kingdom, upon whiah the public consultations on 
the MOX piant were lm.o;ed. 

ln this regard Ireland wishes to address tl roinl made by Counsel fur the United 
Kingdom (Riduu:d Plender QC) in his clu~ing- address. He statc:J that: 

'Since the MOX plam will make use of deriviitives from the THORP plant, it might 
be possible to say that shipments to the THORP plnnt are shipments uss<H:iated with 
the MOX plant. It WIIS pn:cisely to avoid such 1U11biguity thlll the Attorney Genera~ 
while of course now and again using term.~ such mi 'related' and 'associated', took 
ca.re to speak of transports arising from the comrnissionrng of the MOX plant. It was 
to the latter th.at he w;.s referring, as, l /lope, was perfec-tly clear when he spoke. He 
wus not talkin,g of shipments to or from the THORP pla:ni, 

You have also heard a certain amount iibout the fal~ification of data incident at the 
MOX demonstration facility. lt is a matter of public knowledge that the MOX fuel, 
which was the subject of that incident, is to be returned. It will not be returned to the 
MOX plant hut to a storage pool. It is presently not anticipated that this will be 
returned until some time late next year ... 1bere will be no export of MOX foel from 
the plant until summer 2002. There is to bo no import to the THORP plant of spent 
nuclear fuel for conversion to the MOX plant within that period either ... I .have been 
to1d this afternoon that if one were to read the word 'October' for 'summer' that 
would give acceptable greater precision.' [Verbat-im record of the proceedings, 
Tue:lday20November200l at 15.15,page26, lines 13-'.l8.J 

The fuel ·involved in the MOX falsification scandal, supplied lo the Jnpanese customer, 
is due to be ret1J111ed to B:N)7L The ADL Report co.nlirms tlu11 this is one of tl1e five 
conditions imposed by the Japanese cuS1omers for tbe restart of ihe Japanese MOX 
progrwnme (AOL Report, pages J.4-15]. Ireland here ·attaches a number of documents 
that are relevant to clarify.ing the situation. The Director of tbe Office of Non­
proliferation Policy in the U nited States Departttiellt of Energy h11s confirmed that: 

"Upon its retum to British Nuclear Fuels, the material will be. st.ot'e<l in nn approved 
facility pending recovery of the plutcrrium contained in Ure unimullatc:d fuel 
assemblies. The recovered plutonium will be returned l.o Japan in. the fonn of fresh 
MOX fuel assemblies.' 

T.bfa mnkes it clear that, although manufuctured at the Mox Demonstration Faci.lity, 
where the fulsific~tion scundal occ\Ul'ed. Wld although it will initially be stored on its 
return to Sellafield, the fud will theh be reprocessed Ill the THORP focilii.y to . .re1novc 
U1e plutonium, 1;1nd that plutgnium will go into the plutonium store. From there, 
1>luton.ium 11111y be fransfeI'Ted. to tl10 MOX plnnt (once it bus bee11 commiflsioned) in 
whicl:Lil will be used to make nl;'W M.OX pellets. The M0X pellets--wi\\ ·then be re.turned 
to Japan in ~ form of f.resb MOX fuel ru;semblies. A Jette. s.igned by the Minister of 
the Mission of Japan to the European Union, states that this sl,Jpment will take place '.in 
lbe course of April Uirough December 2002' . Given thnt the tetumed foe) will be used 
in the MOX pitlnt, lrelrmd considero thnt this constitutes a lrlt.nsport asSociated with the 
eJCp!lcted commissioning of th¢ MOX plant, nnd that it may occur as early as April 
2002. 
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Finally, lte.larid wishes to note lbat Counsel for the United Kingdom omitted to note, no 
doubt. by reason time constraints, tbm the NfREX de,relopment was to be loc,ated at a 
site known !IS Lo11glands Flirnl, which is locmed npprox.imately 1 mile from tile 
Selln.fieJd site. A map is attached for the Tribunnl 's informal ion. 

Yc:iur,s sincerc1y i 

DaV1cl T 0 1 t ·~tUA .. 
David .l O'Jlag11u 
C hief ,State S olicit()r 
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- Annex J: Irish Sea References (list) 

Irish Sea References 

1. House of Commons 

First report from the Enviromnent Committee, Session.1985-86, 
Radioactive Waste. Vol 1 reporttogether with the. proce.edings of 
.the committee relating to the Report. HMSO (J 986) 

2. Mitchell, Pl Condren, L. Leon Virttro, L. M<;:Mahon, CA. 

Trends in plutonium, americium and radiocaesium accumulation -
and long-term bioavailabllity in the western Irish Sea mud basjn. 
Journal of Environment.el Radioactivity 44 (1999) 223-251. 

3. Loonlil'd, KS. McCubbin, P. Blowers, P. Taylor, BR 

J;)issolvtd plutonium and americium in surface waterS of the Irish 
Sea, 1973~1996. 
Jotmlll) ofEn'rironmental Radioactivity 44 (1999), 129 .. 158. 

4. Kershaw, PL. Denoon, DC. Woodhead, DS 

Observations on the redistribution of plutonium and americium in 
the Irish Sea sediments, 1979 to 1996: concentrations and 
inventories. 
:Joutnal of Environmental Radioactivity 44 (1999), 191 ~221. 

5. MacKenzie; AB. Cook, GT. Mc Donald, P. 

2 1 NOV 2001 

Radionuclide distributions and particle size associations in the Irish 
Sea surface sediments: implications for actinide dispersion. 
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Journal of Environmental Radioactivity 44 (1999) 275-296 

6. Hunt, GJ 

Transfer across the human gut of environmental plutonium, 
americium1 cobalt, caesium and technetium: studies with cockles 
(Cerastoderma edule) from the hish Sea. 
J. RadiogicalProtection 1998 Vol. 18 No 2 101-109 

1. Swift DJ. Nicholson, MD. 

V_ariabilit~jn the edible ftaction content of 60Co1 ~c, n0mAg, 
mes and 1Am between individual crabs and lobsters from 
Sellafield (north eastern Irish Sea) 
Jonmal of Environmental Radioactivity 54 (2001) 311-326 

8. McAulay, nt Doyle, C. 

Radiocesium levels in Irish Sea fish and the resulting dose to tbe 
population of the Irish Republic 
Health Physics Vol 48 (3), 333-337. 1985 

9. Leonard, KS., McCubbin1 D,, McMahoni CA,Mitchell, PL, 
Bonfield, R. 

07Cs/"Sr Ratios in the Irish Sea arid a~jacent waters: a source term 
for the Atctic Radiation Protection Dosimetry Vol 75 No 14, 207-
212 (1998) . 

827 
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10, lyan. TP~ Long,$.~ Smi~ V,, Dowdall, .AM., Pollard, D,, 
Cfinninsharo. ID: 

Plutonium-241 and Its Progeny in SeHafield Dfacharges to lheir:ish 
sea and Their Impact on the Irish Environment. In Radiation 
Research Volume 2: Proceedings of the Eleventh International 
Congress of Radiation research, Dublin, Ireland July 18-23, 
1999. Edited by Moriarty, M. et al. (2000). 
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- Annex 2: Copy of letter from the US Department of Energy to the US 
Nuclear Regulatory Commission, with three attachments 

Department of Energy 
Natlgn..l Nuclear S1ourlty Admlnlitr~\ion 

WalihlnllfOn, OC 2058S 

Mr. konald D, H111.1b~r 
Offie,,oflritemetio..,al Prog.Cils 
1''u ~eer R~gda!oJY Commis.i,:m 
Wasbi11,i1n, n ., :;,c,n:<:; 

DeAl' Mr I-louhe1: 

ATTACHMENT 1 

This ,ubsClJuent nrrangerncnl cone.ems the rcu-ansfrr of c.igh1 unirrndi~tod mixed-oxide (MOX) 
fuel l!S$tmblics containing 3,'1H,377 g of U.S.-origin uranium (Y,879 ~ U-235}; md 155,0S6 g 
pluto.o!um from 1he-Kansni Electric Power Co., Inc. lo the Euratom Supl)ly Agency The 
matcrial which 'is currcu'tly IQ.Catcd at the Takahama Nuclear Po,ver Sta1io11 Unit 4, Japan, is 
bei.ng r~t11rnecl 10 British Nt1clear Fuels J>LC, Uni1ed Klitgdom, because ii cnnnm be utilized as 
originally intended. Uj)On iu rtrum-10 British Nuclear Fue_ls, the material will be stored in m 
approved facility pending rC(l()vcry of,thc plutonium conto.inad i.n the unirradiatcd fi,1cl 
e.sstmblics. Tho recovered phltonium will be returned to J~p.an in the torm offr,:.sh MOX fuel 
-e.smnblies. 

I would •ppteci•t~ yPUt ~11cu11ence u $t>On as possible. 1f you have 6DY questions, p!~•se 
conta,;\ SeuOe.'llbcrt ofmyi111ff at(~02) 5!16-:380<;, or fa,; m~ i:t {202) 5B6-6799. Thank ypu. 

Sincerely, 

Tri~U: 
Director 
Office oCNonprolif'era1ion Pojicy 

Sf: :L 'if{ 8- ~W IOOt 

dlO 03/\!3)31:l 
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BILLING CODE 6450-0liP 

DEPARTMENT OF ENERGY 

MOX PLANT 

Office of A.rms Control and Nonproliferation 

PROPOSED SUBSEQUENT ARRANGEMENT 

AGENCY: DEPARTMENTOFENERGY 

ACTION: SUBSEQUENT ARRANGEMENT 

SUMMARY: Thirnotlce bP.S been issued lJ!lder the authority of Section 1'3 l of ihe Atomic 
Eoergy Act of J 954, as amended (42 U.S.C. :ll60). The Department is providmg notice of a 
proposed "subsequenl a.-rangement" unde; the Agreemtnt for Cooperation B~twe:n the Uniled 
Sta~s and Japan Concerning Peacrlul Uses orNucJearEnergy and the Agreement for 
Coopmtion iD the Peaceful Uses ofNu~lear Energy between the United States and the European 

'Atomic Energy Communlty (Eu'RA TOM). 

Th.is subsequent arrang_ement concerns the retmnsfer of eight unirradia(ed mixed--0xide (MOX) 
fuel assemblies, containing 3,439,377 g.ofU.S.-origin ur.anium (9,879 g U-235) and 255,086 g 
plll10nium, from the Kansai Electric Power Co., lnc. 10 the Euratom Supply Agency, The 
material, which is cuirently located at the Ta.kahama Nuc.lear Power Station Unit 4i Jnpan, is 
being repimcd 10 British Nuclear Fuels PL.C, Unitell Kingdom, betause it cannot be utilized as 
o~igiDally intended. Upon its reruru to British Nuclear F11els, the material will be stored in an 
approved facility pending re«ivcry of the plutonium contained in the unirradiated fuel 
asscm~lics. The rocovered plutonium will be returned tO Japan in the fonn of fresh MOX fuel 
assemblies. 

In acoordance with s~tioo 131 of the Atom,ic Energy Act of 1954, as amended, we have 
dc1ennincd that !hi.i subsequent arrangemfn\ is 001 inimical to the common defense ana securi,y. 

This subsequcm arrangement will take effect no sooner than fifteen d11:wafler lhe date of 
publication of this notice, and after fifiee9 days or continuous session of lhe Congress, beginning 
the day aftcrtbe date on which the reports required under Section 13 I of lheAtomic Energy, 
Act, as amended, are submitted to the Comminee on Foreign Affairs of I.be Hous~ of 
Representatives and the Committee on ForeignF.elations of the Senate. The two UIJ)e periods 
referred lo above may run concurrently, 



DA.TED: 
For the Department of Energy 

Trish2 Dedik 
Dirc-:(or 
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MB¥!0 Number 

A?PROVAL FOR RETRANS FER Of SPECIAL NUCLEAR MATERIAL 

OF UNITED.:iTAT.ES ORJGll'I 

from The Government_ of J:,pan (f'or Kansai EJecirit Pow~r C.O., Ille.) 

(Transferor) 

to Eurnl?!Jl Su~gency (for British Nuclm Fuels el_sl 
(Transferee) 

of the Unired States suppUed special nuc)ca.t m.~j_crial in the quantity and m¢eting the 

S!)'Cift,ations dcscribe,d below (hertinaf1er called "specified mat:rial'1 whicb 1he transferor 

obtained pllTSUil!ll 10 iis Agr~roent for Cooperation for Civil Uses with the. United States 

!,'.iovernmcf)t. Ma.1erial was originally obtained by transferor from tlle U.S. Department of 

.€nergy, under Contract or Order Numb~r· ~(49-14)UES/JA2 and AT(49~14)lJES/JA6 and 
Expon Ll~ense Number ________ _ 

Mix1ure of 
Uranium and 
Plutonium 
Oxides,PWR 
Type 

Number 

SPECIFlED MATERJAL 

(Fill in where applicable) 

Total U or Pu U-233, U235 
(in Grams) Qn Grams) 

8 AssemblitS U 3,439,377 9,879 
Pu 255,086 

lsoroeic Percent 
U233, U235 or· 

Pu(%) 
About 6.96 

Tne sp:dfied marerial, in lhe form of unirradiale-d MOX fuel ass:mblies, now located al 

Ta~~~a_m_? ~ucle~r Power Station Unil No.4, Japan is being returned to the Unhed Kingdom 

us II c:10 not be uliliscd in 1he Nuclear Power Siation as originally intended due 10 problems 

wi1h the quality control d,Ha. It wiil upon approv~J hereby by the United Stales Department of 

Energy b:: 1r~nsf med in !he coum of t,Pril through Deccm~r 2002 for use a1 Bri1is'l_tl~~l~a! 
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Fuels pie, 1he Uniltd K_ingdom, and will bt accepted for 1hc following specified purpo1~ : 

S!or~ge ir. ~n app1ov~d fncilily in !he UK pendin:: recovery of 11t1 ;i\utonium cmitaim:.rl \n 1he 

1.111i;,Jdi~1ed fod ~ssemblie.. Return of lhe rec::ivmd plutoniijm 10 Japan in \he rorm of fr~~h 

MOX ru~I mem~li~s. 

1h-e H:".Mftrot. wi\h the ~n~um:11ce of'rhe transferee, will notify wlthhi-30 day? after the 

aforesaid d;rte ti!~ US. Deparuntnt of Energy .of tht aCt\lai d11t and quantity of maJerial 
1rnnsferred. !I is ~greed by the rr:msforor and rsansferce lhat as of tha_! dat~ tile ipecli~d 

J7}3!trM li:ill ceast to be s~bjecf 10 the Agreem~ol for Cooperation and con1racl indkcited 

aboYc Jnd will be subjeel to tll~ imnsftree's Agreemet11 for Cooperation for Civ ii Us:s with 

ihc United S1a1es Govemmem. 

Th: Governm:nr of J~pan 

Ju ty 11, :!001 

(Dale) 

Mi~sion of J~~ to 1he furop-.an Union 
N~otoNtkal 

Minist~( 

{Transferee) 

Above requesred transfer under Anicle __ of Transferc~•s Agrcemenr for Cqopenrion for 

Ch·il Uses wi1h 1he Uni1cd Slates Govcmmen1 approved, provided physical rransfer is 

consumtm,1ed by 

(For 1he Unired Stares Dcpanmenc oi Energy) (Dare) 
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EUROPEAN COMMISSION 
DlRfCTOAATl!:-OENoAAL FOR. ~E;tGY AND TfV.NSl'Ol\T EU RA-Rli.STRICTi=O 

EURATCfA StJ'EGUIIADSo.•r1cs. 
Ac~Ovhl ln;i •~d Audlll no ESO•5/J61DC•mf.!V3'2/11'3,5/01 

2 0. 7,"'i O! Anllex·)-b 

AGREE;,IENT FOR CO-OPE.RATION IN THE PEACEFUL USES OF NUCLEAR 
fi:'l-/ERGY BET'NEEN Et.:""RA 10M A1'1D THE c-:~r,.:;D STA.TM OF Ai\·rll'.PJC.-', 

To; 

From: 

E•mall: 

US Depan.-nent of Energy Fax n!)~ 
NN-43, Room GA04.5 
W:ishing1on, DC 20585--0440 DOE; (l) 202 5861348 
Arlent!on: Mr Rich Goore~ich 
J. Santos .Bemo, Head ofUnn Fax n•: 
Euratom, Luxembourg, ES0·3 
Jcon,Binck<@c-i:c.cu.int (1. BINCK) -+352 4301 335,15 

A.CKNOWLEIJGEMENTOF RECEIPT Of l'JUOR NOTIFICATION 
Ref. : EUR-J-1lil:Z001 

1n mponsc to !he prior notification 0£ 1he J apanese.Mlssion to the EU in Brun~ls- concerning 
the indirect transfer from Takahama Nuclear Power Station Vni1 4, Japan of eight assembli:s 
with S 4:39 377 ii U-tot(9 879 g U-2J5) and lSS 086 g l'u scheduled fur the period of Aptil. 
December 2002, the Commission conftn'l!,s that British Nuclear Fuels plc, UK.. is a legal 
pmon clul)' authons~ to t~eive nuclear material 1rn1sferred punuan\ to the Agn:cmffit, 
Fom US DOR. /IA:8# IO art.ached _gives fun details of 1he tnnsfer. 

The nuclear material is being r~tUroed tc> th-1 United Kingdom, be<:aU$c it .:annot be used in 
the Huc!car Power.Statio1'.I du~ to probltms with the quality cornrol data. 

The Cofl'.mi,sion confinil.S that the nuclear material celat~d to this imlirecl iran.sfer will 
become subJect to th: Agreement upon r:ccipl and further confinns that the exact quamil)• of 
nucltar material to be inelud:d in 1.he inventory of nuclear material subject to the Ag;re~mtnt 
will be 1hat cstab!islle<l th.rough exchwge of lhe lnfomiation contained in Annex m A of the 
Administrative An:ange.mcnt relating !O lh~ above ret!ll'lld transfer, 

E'nc!.: l MB-10 form 

Copy: - S11pply Agency. pnmels (ref,; AGi'!55Q9/l) Mme F!ingou tt .M, eM:ds 
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-Annex 3: Map of Sellafield application site and surface site 

LJbllitfdllllliMtlP"'-~ 



836 MOX PLANT 

-Annex 4: Radionuc /ides in the Oceans: Inputs and Inventories, coordinators: 
P. Guegueniat, P. Germain and H. Metivier, collection of papers presented 
at the symposium "Radionuclides in the Oceans" (RADOC 96-97) (not 
reproduced) 

(c) Submitted by Ireland on 22 November 2001: 
- Irish Sea References (list) (reproduced as Annex I to the letter from 
the Agent of Ireland to the Registrar of the Tribunal dated 21 November 
2001, see (b) under Responses to questions from the Tribunal, above), 
attached: 

- First Report from the Environment Committee of the House of 
Commons, Session 1985-86, "Radioactive Waste", Vol. 1 (not 
reproduced) 
- copies of the 9 articles concerning radioactivity in the Irish Sea 
listed in the references (not reproduced) 
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(d) Letter from the Agent oflreland to the Registrar of the Tribunal dated 
23 November 2001 indicating website on which the Report of the Euro­
pean Parliament (STOA Report) is available 

An Priomh-Aturnae Stlti t 
THE CHIEF STATE SOLICITOR 

My Ren 

23 November, 2001 

Os,11011d llou1<, lihlc ShiV S11«1, U11blln ~ 
·rol: 01-i l76t00 P•~0t- 1!762~ 

YourRor: I ( telephoning plcnso o,sk ru,., 
Chrb1fn• Lou!ll1lu1, d 17623$ 

FM, -1780133 

Philippe G31ltler 
Registrar 
lntemotional Tribunal for the LawoClhc Sett. 
Am inturnutio1111lcn Secgcrlchtshof l 
22609 llnmb,trg 
Oermooy 

Oy fn.x: 00 49-l0-3S607-245 

24 November 200 l 

frelaad vU11ited Kmgdom: 
Q11esrions from-:the Tribu:nal 

On Wctlncsday 22 November 2001 wrc provided t'()spooscs to the• three questions vlbich hod 
been posc<l by tlii: p_ni;lics from the lntcmolionnl Tribunnl. We oniillc<I ro mcntioi1 lhnt on thnt dny 
dtc Report of t]1c European l'nrlimne111 (STOA) (on the l'oS!;ihle Toxic Bffec1s rfOm the Nuclear 
Reprocessing Plan(s nt Scllnlield (lJK) nod Cnp de la l lngue (Fr:mce)) was p\1b!isbe<l on the web site 
ufthe Eurnpem1 l'orlio1nch1. 

ThcRepor1 is available az_ http://www,curo~rl.~uJn,t/stoa/pubiVJ?dflOO•l 7..0l~en.pdf. 

111c.dcci$ion 10 pubfishtl1e Report wos adopted by U1c STOA Panel (composed o(Mcm1bcr of 
1hcEuropCM Pnrllomclll) on 23 October 2001 witholtt di5s~nt, 

Yours sln¢crelY, 

~ 0.o,tJ41o__ 
David J.O':Efag911 
Chief Stote-Solldfor, 


